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(Wednesday, March 24, 1999, 3:10 p.m.) 

2 



P R 0 C 

E E D I N G S 

3 



Afternoon Session 

4 




(Whereupon, the following 

5 




proceedings were held in 

6 




open court, out of the 

7 




presence of the jury:) 

8 


THE 

COURT: 

All right. Folks, I'm told 

9 

the 

boilers 

are off 

and the air conditioning is 

10 

on. 

About 

the time 

we're ready to recess it 

11 

will be comfortable 

. 

12 


Are 

you ready for the jury? 

13 


MR. 

GAYLORD: 

Yes, Your Honor. 

14 


THE 

COURT: 

Mr. Cofer, ready? 

15 


MR. 

COFER: 

Yes, Your Honor. 

16 


THE 

COURT: 

All right. Bring them in. 

17 

please. 



18 




(Whereupon, the following 

19 




proceedings were held in 

20 




open court, the jury bein 

21 




present:) 

22 


THE 

COURT: 

Jurors all set? 

23 


Mr. 

Gaylord. 


24 


MR. 

GAYLORD: 

Thank you. Your Honor. 

25 
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Plaintiff's Closing Argument 

CLOSING ARGUMENT (Continuing) 


BY MR. GAYLORD 

Just before we broke, I said I'm going to 
start in one more time, a little more of the 
Philip Morris story. I am not going to draw it 
out in a time line, but I am going to do a flash 
card showing of the some of these documents. 

I written the list of exhibits that I am 
going to have Mr. Thomas show here. It is 
really kind of an index for you, and it wouldn't 
hurt me feelings if any of you or one of you 
made enough notes, so that if these are things 
that you want to find again, you can. 

Where I know it, I put down a page 
number. This is Plaintiff's Exhibit 104 at Page 
3, just to give you as much as I can, guidance 
about where you're going to find these things if 
you want go back and study them a little closer. 
I'm not going to start at the beginning of the 
beginning. 

You all know that tobacco started as a 
consumer product long before cigarettes started 
as a consumer product. You all know that 
cigarettes are essentially a 20th century 

4 


Plaintiff's Closing Argument 

product. You all know that cigarettes ran a 
parallel course on an up curb of sales of 
cigarettes with a 20-year later up curve of lung 
cancer, and other diseases as well, but that's 
the one we're concerned about. 

Then came the early 1950s. There had 
been documentation from the 1930s, and you have 
evidence about that beginning epidemiological 
evidence, statistics saying, gee, it sure seems 
like all these lung cancer cases are arising in 
people that smoke cigarettes, and by the early 
1950s, the evidence was coming to a conclusion. 

And Reader's Digest published something 
called, "Cancer by the Carton," 1952, and 
cigarette sales dropped for the first time in 
history. Philip Morris and the other cigarette 
companies got together and went to Hill & 
Knowlton, a public relations firm, to make a 
plan which turned out to be what they have 
pursued largely since. 

It featured concepts of creating 
appearances, giving what amounted to 
reassurances and generating credibility for the 
industry. 

Exhibit 1, please, maestro. 


5 


Plaintiff's Closing Argument 

It's only part of the document. By the 
way, this one has been marked at one time 
Exhibit 163, and through things you don't need 
to know about, it's going to be called 
Exhibit 1. 

JUROR NO. 3: Focus, please. 

MR. GAYLORD: We'll do the best we can to 
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8 focus these. I'll tell you that I intend — I 

9 hope it is a useful thing to do this way — I 

10 intend to go through this probably faster than 

11 you can really read them. I am going to remind 

12 you of a key phrase or two down there, and ask 

13 you to take your notes and look at them later. 

14 This is one of some examples that are 

15 really hard to read, but generally worth it, so 

16 just because I have got further to go than that 

17 would permit, I hope we can get some in terms of 

18 speeding through it. 

19 A statement here, "It's fortunate for us 

20 that cigarettes are a habit they can't break." 

21 These are comments in the course of this 

22 planning. These are comments from the 

23 executives of the company. "Suppose everybody 

24 smoked just one less cigarette a day, that would 

25 be 40 billion a year. 

6 

Plaintiff's Closing Argument 

1 "Boy, wouldn't it be wonderful if our 

2 company was the first to produce a cancer-free 

3 cigarette. What we could do to the 

4 competition." 

5 Now, it's all about money. Developing a 

6 cancer-free cigarette is another way to beat out 

7 the competition. They are willing to work on 

8 it, a cigarette that doesn't kill smokers, as 

9 long as it doesn't get in the way of profits. 

10 That's a them that you see throughout. 

11 They knew from the start, that many 

12 people would find it beyond their ability, and 

13 from their standpoint, they called that 

14 fortunate. They would build their business on 

15 that fact over the ensuing 40-plus years. 

16 Let's have The Frank Statement, Exhibit 

17 5.1 am not going to read any of it because you 

18 have seen it enough times and probably know it 

19 in some parts by heart, but I want to comment on 

20 the words: It's a Frank Statement. You know, I 

21 wouldn't lie to you, frankly trust me. 

22 "We accept an interest in people's health 

23 as a basic responsibility paramount to every 

24 other consideration in our business. You can 

25 set that up on a banner and make that promise 

7 

Plaintiff's Closing Argument 

1 the comparator for all the rest of the evidence 

2 that you're going to hear and that you know 

3 about this company, and see how they complied 

4 with that promise. 

5 They can say, "Gee, it's a long time ago, 

6 you can't hold us to that," but Dr. Ellis, the 

7 scientist of all world affairs or something for 

8 Philip Morris said, "It has never become not 

9 applicable." If it were true, it would be the 

10 evidence of how a responsible consumer 

11 manufacturing company behaves. 

12 Hill & Knowlton knew that. They knew it 

13 was a good thing to say for that credibility 

14 purpose. That's what Philip Morris wanted to 

15 appear, responsible and trustworthy. What is 

16 the truth? Over the next 45 years to today, for 
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17 every dollar spent on research and development, 

18 Philip Morris would spend $18 to promote more 

19 people smoking more cigarettes. 

20 Profits are paramount. People's health 

21 is not even a close second. The Frank Statement 

22 announced a research program called the TIRC, 

23 and it changed name later to CTR, when the TI, 

24 split up. A Tobacco Industry Research Council 

25 was a perfect vehicle for reassuring smokers, 

8 

Plaintiff's Closing Argument 

1 give them something to tell themselves. 

2 "Don't worry, we're working on the 

3 problem. Science will find the answer. 

4 Meanwhile, keep smoking, smoke without fear." 

5 Let's have 104, please. 

6 There is jumping ahead in time. Our 

7 exhibits are more or less chronological, so if 

8 you are going through them and you want to find 

9 a spot in time, you can use that fact to help 

10 yourself. The CTR would later be described by 

11 Philip Morris' own lawyers as an industry shield 

12 and an industry front. 

13 This document talks about how the CTR has 

14 supplied spokesmen and other expert witnesses 

15 for trials, trials like this one. "The money 

16 spent," this is a quote. 

17 "The money spent at CTR provides a base 

18 for the introduction of witnesses." You know, 

19 one of the things that worried us coming into 

20 this case, we have been trying this case before 

21 you for four weeks. They have been trying this 

22 case for 40 years. 

23 Every move they've made has had in mind 

24 that they would be trying this or some case like 

25 it, and preparing the witnesses, preparing the 

9 

Plaintiff's Closing Argument 

1 evidence, preparing the denials, and preparing 

2 the jury of people in the community with the 

3 information they disseminate through these 

4 various ways and means. 

5 I expect Mr. Cofer will tell you that CTR 

6 is a serious research effort, and he'll show you 

7 the publicity statements showing it. 

8 Exhibit 104 shows you the truth, what the Philip 

9 Morris insiders said when they didn't think 

10 anyone was watching. 

11 Exhibit 104, also shows the purpose for 

12 funding research by Philip Morris, not to find 

13 the answers, but to, quote, "Show that we don't 

14 agree that the case against smoking is closed," 

15 close quote. And we put a label on that as a 

16 false controversy, and I think down here is the 

17 little icon that we came up with. 

18 They're telling you things, but they've 

19 got their fingers crossed, promoting a false 

20 controversy, one of the schemes underlying this 

21 entire set of decades. 

22 CTR was to look like objective science, 

23 but it was controlled by company lawyers, let's 

24 see Exhibit 61 for a minute. 

25 Page 3, please. The point of this one is 
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Plaintiff's Closing Argument 

1 just that it says, quote, "Policy decisions of 

2 the council," that's the CTR, "would undoubtedly 

3 require approval from the legal people," close 

4 quote. 

5 And the size of the Philip Morris' 

6 commitment to the CTR is small compared to their 

7 other expenditures, 109 million dollars from 

8 1954 to 1997, a lot of money to you and me, but 

9 about half of one percent of the money they 

10 spent promoting more people buying and smoking 

11 more Marlboros. People's health was never 

12 paramount; profits were and are paramount. 

13 Dr. Ian Uydess was one of the witnesses 

14 who was presented by prior testimony. I am not 

15 going to say anything about him except I 

16 remember one of them stops along the way in his 

17 testimony, was something to the effect of, "What 

18 do you think was motivating his employer when 

19 you worked at Philip Morris?" And his answer 

20 was, "Money and market share." 

21 The Frank Statement also denied that 

22 cigarettes caused cancer, using the half truth 

23 that they continue to use to this day only 

24 slightly modified. Then they said, "There is no 

25 prove that smoking causes cancer." 

11 

Plaintiff's Closing Argument 

1 And probably in 1954, that was a true 

2 statement, depending on what you mean by truth. 

3 The evidence as established to you at least a 

4 couple of dates, last of which is the last 

5 breath of the question has it be proved or not 

6 scientifically. 

7 Dr. Whelan is a witness for us who said 

8 that the evidence is really firm by 1957, the 

9 epidemiologist. For reasons I'm not sure I 

10 understand, the defendants went to a great deal 

11 of trouble to bring Dr. Ludmerer whose 

12 difference with her was I think — I think 

13 Dr. Ludmuerer told us rather clearly that he 

14 tells all of his patients that cigarette smoking 

15 causes cancer. 

16 And that that just wasn't really 

17 established firmly in the medical and scientific 

18 position of truth until the 1964 Surgeon 

19 General's Report. Okay. But what have you 

20 heard about a change of position from Philip 

21 Morris from that time forward? What about that 

22 next 35 years 'til today? 

23 Now, when asked whether cigarettes cause 

24 cancer, their pretty line is smoking is a risk 

25 factor. It is a more sophisticated denial, but 

12 

Plaintiff's Closing Argument 

1 still a half truth. 

2 What does a risk factor mean to Philip 

3 Morris? Does that convey to the smokers that 

4 need to know it that you are 20 times more 

5 likely to get lung cancer if you smoke two packs 

6 a day? What does risk factor mean to a smoker 

7 who is dependent on nicotine? 
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8 It probably means, we don't know for sure 

9 yet, you could be lucky. It means those 

10 statements we make to ourselves about such 

11 things, "Smoking hasn't hurt me yet. I'll quit 

12 if I get sick." it is the perfect half truth, 

13 just as it was in 1954 when it was there is no 

14 proof. 

15 1954 was when Marlboro converted from a 

16 women's cigarette to a he-man cigarette. They 

17 couldn't advertise health claims anymore. These 

18 are health claims that go back to the '40s, 

19 "More doctors smoke our cigarettes than other 

20 kinds," or, "It soothes sore throats." 

21 It was one of the brands, I don't think 

22 it was Philip Morris, but I am not sure, "Not a 

23 cough in the carton." Those kind of health 

24 claims were ruled out, so they started showing 

25 and they came up with this brilliant scheme from 

13 

Plaintiff's Closing Argument 

1 a marketing standpoint. 

2 If there was no health issues and no 

3 public health concerns of a major magnitude, we 

4 would all be congratulating them for coming up 

5 with the Marlboro Man. No one told them, by the 

6 way, they couldn't make health claims that they 

7 could prove. That's never been the rules. 

8 They couldn't make the kinds of health 

9 claims they've been making that had no 

10 legitimacy. What did the Marlboro Man campaign 

11 have to do with the product? Did it tell 

12 anybody about a trait or a characteristic or 

13 even a flavor or anything that was useful to 

14 know? 

15 Or did it simply associate that product 

16 with an image, kind of a fantasy of lifestyle, 

17 that worked. It worked in part because it was 

18 so absent of any content. What question can it 

19 cause you to ask when they say, "Come to 

20 Marlboro country, come to wear the flavor is." 

21 It showed wide open spaces; tough, 

22 strong, healthy, independent, ultimately 

23 cowboys, originally Marines, ex-servicemen, with 

24 tattoos. Dr. Pollay talked to you about 

25 repeated exposures and subliminal associations, 

14 

Plaintiff's Closing Argument 

1 in the Hill & Knowlton achieves, showing how and 

2 why they were going to do all this. 

3 I am reminded as I get to that point of 

4 another mention and another piece of the 

5 evidence, when we say this was a scheme designed 

6 to do this, a scheme designed to keep smokers 

7 smoking and to keep them believing in a 

8 controversy about the health claims. 

9 Hill & Knowlton came out with a thing 

10 called, "A Scientific Perspective on the 

11 Cigarette Controversy." It was part of the 

12 thing they planned to do when they produced and 

13 paid for the full page ad called The Frank 

14 Statement. 

15 Interestingly, it was written by the PR 

16 people and lawyers before they even hired any of 
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17 the medical people who were supposedly going to 

18 do the research, and then it was published as a 

19 product of medical research, 205,000 copies they 

20 disseminated. They had the resources and they 

21 had the will and the ability to make the common 

22 knowledge what they wanted it to be. 

23 Leo Burnett was an interesting man. He 

24 wrote a book about the Marlboro Man campaign 

25 because he invented it. He was the advertising 

15 

Plaintiff's Closing Argument 

1 agency behind the Marlboro Man campaign, and he 

2 talks a little bit about this advertising 

3 theory. 

4 Exhibit 43, Page 48 of that has some 

5 discussion and says, "We absorb it through our 

6 pores without knowing we do so. It's by 

7 osmosis." It is not an appeal — it's not about 

8 an appeal to rational decision-making. It is an 

9 attempt to work on the smoker's subconscious. 

10 What did Philip Morris scientists think 

11 about the question of smoking and cancer at the 

12 time? That's the other side of the coin, the 

13 other side of the time line we started with in 

14 some respects. 

15 While they are putting out the false 

16 controversy, while they are saying there is no 

17 proof, a great scientist group in 1958, that's 

18 Exhibit 28, comes through and looks at the front 

19 page of that for the list of all the different 

20 individuals who were there, the Philip Morris 

21 individuals who were there, Robert Seligman, who 

22 later became the research director, and another 

23 name I don't remember, and it is a who's who of 

24 the cigarette industry and some industry 

25 scientists. 

16 

Plaintiff's Closing Argument 

1 And it says with one exception, "The 

2 individuals whom we met believe that smoking 

3 causes lung cancer." They didn't mince words, 

4 they were talking to fellow scientists. They 

5 didn't say, "What do you mean cause? It's a 

6 risk or an association." They said, "Causes 

7 lung cancer." 

8 The book goes on, "If by causation, we 

9 mean any change of events which leads finally to 

10 lung cancer and which involves smoking as an 

11 indispensable link," is that what we mean by 

12 causation? You'll get instructions from the 

13 Court about what we mean by causation in court. 

14 That's what Philip Morris and the TIRC 

15 believed when they didn't think anybody was 

16 looking or listening. Philip Morris knew 

17 smoking caused cancer in 1958. Dr. Ludmeyer 

18 said 64. 

19 In 1959, Philip Morris, Exhibit 36, is 

20 already researching the question why people 

21 smoke. There is a reason Philip Morris is 

22 interested in that question, it's to get more 

23 people to smoke Marlboro. 

24 Philip Morris thought and reported in 

25 their documents there were several reasons, but 
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one of them shows up several different times in 
numerous different documents, was addiction, by 
that name. 

This is a memo, a very hard one to read, 
it's a memo to Dr. Dupui, who was the director 
of research in Philip Morris in 1959, Exhibit 
36, Pages 1 and 2. 

There is a new research director in 1963, 
Dr. Helmut Wakeham. I am going to show you a 
little bit of video of him in a new moments, but 
in 1963, it's our Exhibit 46, did I say that. 
It's a one-page document, a real struggle, but 
it's worth it, if you want to pay some attention 
to it. 

It tells us, "The lawyers have taken 
exception to Dr. Wakeham's statement that 
nicotine is bad for the heart. 

MR. THOMAS: 46? 

MR. GAYLORD: 46. 

THE COURT: Hold on a second. Another 
pen? Sure. Okay. Thank you. 

MR. GAYLORD: Somewhere in the wee 
hours — we made a mistake on that one. Exhibit 
48. Do you have it now? 

All right. Let's move on. There is a 

18 
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document — what can I tell you — there is a 
document that says, it's 11-15-63, you'll find 
it by that date, whatever exhibit that turns out 
to be. 

It is hard to read, but it does say, 
quote, "The lawyers have taken an exception to 
his statement that nicotine is bad for the 
heart," but the question it raises, not if it's 
bad for the heart, but why do the lawyers at 
Philip Morris have input on scientific 
decisions? 

It goes on, "We have the nicotine content 
of cigarettes under control." Now, they later 
deny that they could control nicotine. This is 
the first time, 36 years ago, they admit that 
they do just that when no one is watching. 

Now, you've seen this book held up by 
lots of people, and you've heard things from it, 
this is the 1964 Surgeon General's Report, 
"Cigarette smoking causes lung cancer in men." 

It says that on Page 31. It's under the 
heading, "The effects of smoking, principal 
findings," and it says what I just said. 

It is probably the most heavily peer 
reviewed medical document in history. Philip 

19 
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Morris' response is found in Exhibit 50, George 
Weissman, who later became president, he is a 
vice-president at this point in 1964, and he 
says, quote, "We must in the near future provide 
some answers which will give smokers a 
psychological crutch and a self-rationale to 
continue smoking." 
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8 This is coming out of corporate 

9 headquarters. This is policy level position 

10 taking by Philip Morris. We found what was 

11 Exhibit 48. Mr. Thomas has used a new number, 

12 Exhibit 168, and it shows that statement. 

13 "The lawyers have taken exception to my 

14 statement that" 

15 MR. THOMAS: Cardiovascular. 

16 MR. GAYLORD: — "cardiovascular problems 

17 are caused by nicotine." 

18 Let's move on to Exhibit 53 on the 

19 question of controlling nicotine. He's getting 

20 a workout. Page 1, this is the first of a 

21 couple of different times where we find them 

22 saying in their internal records, things about a 

23 minimum nicotine delivery. This one says, ".7 

24 milligrams minimum nicotine delivery." 

25 It is a document entitled, "1965 

20 
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1 Cigarette," and they're saying what they will 

2 need to have in their 1965 models. They say, 

3 "Investigate purchasing nicotine," and they 

4 might add nicotine to cigarettes and define 

5 contribution of nicotine to flavor. 

6 A year or so later. Exhibit 58 talks 

7 about manipulating pH to control nicotine 

8 delivery. It shows nicotine delivery is 

9 increased by adding ammonium to increase pH, 

10 quote, "Nicotine delivery can be controlled via 

11 filler and smoke pH adjustment." filler means 

12 the tobacco material. 

13 You can skip ahead to 1994. You can find 

14 the document. Exhibit 149 and 150, a couple of 

15 them talking about the same issues, talking 

16 about bioavailability of nicotine, talking about 

17 how that is affected by pH. 

18 Dr. Cathy Ellis who was here as a defense 

19 witness is the author of one of those documents. 

20 That's a long-term theme. You have Dr. Ferone 

21 telling you that they did adjust the ammonia 

22 effect in the smoke because of how the smoke 

23 sweeps through the cigarette and changes the way 

24 the nicotine affects the body. 

25 Remember the word freebasing? It's the 

21 
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1 same freebasing that is used in other kinds of 

2 drugs, and it is simply a matter of freeing up 

3 more of the nicotine into a gaseous form and it 

4 goes in faster and has a higher effect. 

5 It is not, as they said, it is not a 

6 change in the amount of nicotine delivery; it is 

7 just a change in how fast and what form it is 

8 delivered, and it increases and enhances the 

9 drug of nicotine. 

10 June of 1966, Exhibit 59, the role of 

11 nicotine. Quote, "A cigarette which does not 

12 deliver nicotine cannot satisfy the habituated 

13 smoker and cannot lead to habituation; and 

14 would, therefore, almost certainly fail." The 

15 memo by someone named Johnston to Dr. Dunn, the 

16 nicotine kid. 
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Exhibit 67, Page 1, "Nicotine is a drug." 
You know, it probably goes without saying, but 
the point of these things is think in terms of 
what you heard in this courtroom, think in terms 
of the positions that have been published by 
this company numerous times since then right up 
to recent times, and think what they knew 
30-plus years ago about the real role of 
nicotine in their product. 

22 
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Nicotine is a drug. "Do we really want 
to tout cigarette smoke as a drug? It is, of 
course, but there are dangerous implications of 
having such conceptualization go beyond these 
walls." What does that mean, "go beyond these 
walls. " 

1968, another watershed document. 

Exhibit 63. This is a document that makes use 
of the phrase, "gentlemen's agreement." It 
refers to the existing gentlemen's agreement 
between industry members. Dr. Dunn — Dr. Ferone 
gave us some first-hand accounts of how he 
encountered this problem, and the limitations on 
research that he wanted to have done at the 
Applied Research Department. 

Page 4, it's referred to as the 
gentlemen's agreement, which is where it takes 
its name from. 

1980, in Exhibit 106, switch gears just 
for a moment and show further tracings of the 
same concept. It's a Dr. Dunn memo saying, 
"Regarding the legal strategy," quote, "we 
within the industry are ignorant of any 
relationship between smoking and disease." 

Interesting that that's within double 

23 
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quotes, that's a quote within a quote, he's 
saying, "What we say." 

"Within our laboratories, no work is 
being conducted on the biological systems." The 
gentlemen's agreement had several parts. They 
wouldn't do any testing of whole commercially 
available cigarettes, theirs or the competitors. 

They wouldn't do any animal testing. 

They wouldn't do any human carcinogen testing. 

If those kinds of tests were to be done, they 
were to be done outside of this country. That 
brings up INBIFO. 

Exhibit 75, please. 

Why does a legitimate manufacturing 
company have to concern itself with shipping its 
research offshore to avoid, quote, "Unattractive 
repercussions in this county," close quote. 

They will tell you and we've heard 
evidence that it was about having centers of 
excellence, and certainly there were legitimate 
reasons for companies to consolidate various 
parts of their business, where their are 
resources, do things where the labor is 
available or the skill is available or the 
equipment is available, and all those sorts of 
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1 things. 

2 But what they said amongst themselves 

3 about why they were thinking about doing it was 

4 to avoid "unattractive repercussions in this 

5 country." And we understand from other 

6 evidence, one of the things that meant was when 

7 they get sued, being able to deny having 

8 documents. 

9 INBIFO was purchased. Exhibit 76, so 

10 that, quote, "We might do some of the things we 

11 are reluctant to do in this country, close 

12 quote. 

13 Dr. Seligman in 1977, Exhibit 97, I am 

14 not sure how far ahead of you I am, in 1977, 

15 Dr. Seligman took, quote, "great pains to 

16 eliminate any written contact with INBIFO," and 

17 he considered using a dummy mailing address. 

18 Now, do you use a dummy mailing address 

19 when you are having interoffice correspondence 

20 between different branches of your company 

21 because it made sense economically to do a 

22 certain thing in one country instead of another, 

23 or is it about hiding what's going on, so that 

24 if the results are unfavorable you can bury 

25 them. That's one of the pieces of evidence we 
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1 have coming up soon. 

2 It is about making sure that juries of 

3 American citizens acting as a government by and 

4 for the people don't gets ahold of the facts and 

5 this company doesn't get held responsible for 

6 the course it embarked on because of the choices 

7 it made to profiteer out of the terrible health 

8 affecting product they were selling. 

9 Exhibit 153 is that handwritten memo, I 

10 can't tell you the date because it doesn't have 

11 one, but it is from Dr. Osdene, who you have 

12 heard of undoubtedly, it says, quote, "Ship all 

13 documents to Cologne. Keep in Cologne. Telexes 

14 will be destroyed." Send important letters to 

15 his home. Dr. Osdene's. "I will act on them and 

16 destroy." 

17 That's about what Dr. Ferone told us 

18 happened to the one document that he was ever 

19 shown that was test results from INBIFO. 

20 Dr. Osdene said, "I'm not supposed to show you 

21 this." He showed it and destroyed it. 

22 Exhibit 98, Dr. Dunn, nicotine research, 

23 "If unfavorable, we will want to bury it." 

24 unfavorable is going to be if it showed the same 

25 kind of tolerance that morphine and caffeine 
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1 showed. 

2 1972, Exhibit 83, it's a Tobacco 

3 Institute memo. 

4 Tobacco Institute memo, another telling 

5 glimpse into what is really going on and what 

6 they are really using these things for, when 

7 they refer to the, "brilliantly conceived 
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8 strategy." 

9 Encouraging research was part of the 

10 strategy. It's clear evidence of a half truth. 

11 It refers to the political front, working on 

12 the, quote, beliefs, attitudes and actions of 

13 judges and juries, close quote. The brilliantly 

14 conceived strategy is at that point 20 years 

15 old. It's the strategy I've been describing to 

16 you in some of my comments. 

17 At the same time. Exhibit 86. Dr. Dunn, 

18 the nicotine kid, is giving his speech. I think 

19 this is the one that was at San Martin in the 

20 Caribbean. Wow is that a bad copy. 

21 Page 5 of this document says, "The 

22 cigarette is, in fact, one of the most awe 

23 inspiring examples of ingenuity of man." Now, 

24 bear in mind, this is a speech that he is making 

25 for industry cohorts. 
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1 Quote, "The cigarette should be conceived 

2 not as a product, but as a package. The product 

3 is nicotine." Dr. Dunn was the head of Philip 

4 Morris' effort to figure out why people smoked. 

5 Think of the cigarette as a dose dispenser, 

6 remember that language? Think of a pack as a 

7 day's supply. 

8 1974, Exhibit 91. I think it is the last 

9 thing on Page 2. Nicotine manipulation. And it 

10 says very frankly, quote, "We have 

11 systematically manipulated tar and nicotine 

12 parameters of cigarettes," close quote. 

13 Next, Exhibit 92, Page 2, second 

14 paragraph. It's not about the total amount of 

15 nicotine, it's not nicotine delivery, it's 

16 effect. It says, quote, "The amount of free 

17 nicotine in the smoke that determines the degree 

18 of smoke impact. Smoke impact is one of those 

19 words we have different definitions of. 

20 We go with the documents that say when 

21 they say these things about it, what they really 

22 mean is physiological and subjective effects on 

23 smoking. Sometimes they say electrophysilogical 

24 brain waves, EKG tests. 

25 1980, Exhibit 109, "The thing we sell 
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1 most is nicotine," Dr. Osdene, research 

2 priorities. At the same time the Tobacco 

3 Institute — let's get Exhibit 110 — is saying 

4 internally, there is the Tobacco Institute not 

5 making its public statements, but saying inside 

6 itself what it knows. 

7 Quote, "Counsel reminds us I'm told that 

8 the entire matter of addiction is the most 

9 potent matter a prosecuting attorney can have in 

10 a lung cancer cigarette case. We can't defend 

11 continued smoking as free choice if the person 

12 is addicted." 

13 How are you going to ever find a more 

14 straightforward admission of the truth of the 

15 fact that is before you to decide than that one? 

16 I've got another exhibit that's newer in 
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17 evidence here than some of these. Let me bring 

18 it out for a second. 

19 Tobacco Institute, I just told you about 

20 their 1980 statement about free choice. Here is 

21 a 1981 statement that's relevant on those 

22 questions, what did the smokers know. This is 

23 an Oregonian article. It's from the things that 

24 were in — it's part of Exhibit 175, cover sheet 

25 of 175, is handwritten notes by Dr. May. 
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1 He was the historian that Philip Morris 

2 brought in here to Oregon to read The Oregonian 

3 articles and say what they meant. He tells us 

4 here, he went through a larger pile of articles 

5 as culled them out, and this is the stack of 

6 ones not chosen. 

7 Now, he wasn't that clear about whether 

8 he agreed with that statement, but that's what 

9 his handwritten statement says on it, and in 

10 that stack is this article from 1981, and I have 

11 to look at it to read it correctly. "Smoking 

12 Ignorance Found," published December 13, 1981, 

13 Oregonian article from the Associated Press. 

14 "Internal medicine news saying government 

15 findings say nearly one-third of Americans are 

16 unaware of the dangers of smoking cigarettes, 

17 despite increasing scientific documentation and 

18 the health consequences. 

19 "The magazine says, 'Perhaps the most 

20 surprising finding was that 20 percent of the 

21 public was ignorant of the fact that smoking has 

22 been linked to cancer.'" 

23 For the strategy to work, for the 

24 non-denial denials to work, they didn't have to 

25 convince all of us. They didn't have to change 
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1 the way the whole population thought. They 

2 didn't have to hold back the tide of thinking 

3 that was being influenced at every turn it could 

4 by medical science. They just had to get 

5 through to those people who were smoking or 

6 thinking about it, particularly those who were 

7 struggling with their own relationship with 

8 cigarettes. 

9 Give them that crutch. What a great 

10 word. You might find me very nervy to draw 

11 something as simple as a crutch, but this is a 

12 mental image. When you're talking and thinking 

13 about this case, if you get to struggling with 

14 did they really mean these things, did they 

15 really mean to bring smokers into their health 

16 problems? 

17 Did they have such a callous heart as to 

18 do that to people and change the behavior of 

19 smokers knowing that it would affect their 

20 health, what else can you make of the words, 

21 "We're going to give them a crutch to 

22 self-rationlize continuing to smoke," at times 

23 when this company knew. 

24 Briefly, acid aldehydes, speaking of 

25 things they did to cigarettes and the 
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manipulation of nicotine. Manipulation of acid 
aldehyde. 

In 1982, Dr. DeNoble was working under 
Dr. Dunn and Dr. Odene was researching on this 
question, and the document was 121, Page 3, and 
he found, quote, "Acid aldehyde readily 
penetrates the blood brain barrier and appears 
to be equally distributed in all brain regions, 
and that's just a precursor." 

In 1983, they take that information 
forward, and in Exhibit 126, Page 1, this is a 
1983 research goals. Dr. Ferone also told us 
about this. In the documents, the secrets we 
weren't supposed to have, they said a research 
goal for 1983, was, quote, "to find a ratio of 
acid aldehyde to nicotine that would have 
optimal reinforcing effects." 

Reinforcing is one of the words that 
appears in some of Philip Morris' documents when 
they don't want to use addiction or dependence 
or any of those other drug use words. They 
refer to it as reinforcement. 

Going on in Exhibit 126, Page 1. Among 
the research goals, quote, "to examine the 
physical dependence-producing qualities of acid 

32 

Plaintiff's Closing Argument 

aldehyde." You might want to ask yourself, why 
does a company like Philip Morris want to know 
about the physical dependence-causing, 
reinforcing effects of acid aldehyde, in the 
context of Dr. Ferone's testimony about the 
input. 

Now, I want to give you a little bit of a 
break from going this way and show you one other 
thing that is going to take a few minutes on the 
videotape. It is the statements made in 1976 in 
a press interview. Vice-president James Bowling, 
I think is the first one we see, and Dr. Helmut 
Wakeham, is the second one we see. 

And these are again the public face of 
Philip Morris. This is about six or seven 
minutes long, I think. You've seen it before, 
but this is probably your last chance to see it. 
I haven't fixed the volume yet, so tell me if it 
is too loud to quiet. 

1976. 


(Playing videotape.) 

MR. GAYLORD: I guess we might agree with 
Mr. Bowling that the real dishonesty is saying 
things that are not so. 

I am going to go through a few more 
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documents. I think I am going to dispense with 
showing them all to you, and I'm going to do 
that because my time is such that I am not going 
to get where I need to go if I don't do that. 

If you want emphasis on any of these and 
if you really want to look at them and see the 
parts that we're talking about, hopefully this 
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list will help you and I will try to tell you 
the documents and pages as I go. 

In 1982, regarding cancer causation, six 
years after the videotapes were prepared, we 
have a quote from Mr. Charles, again, Charles 
was mentioned by several witnesses, in a memo to 
Dr. Osdene, a high-level scientist at Philip 
Morris. He said, "Let's face facts, cigarette 
smoke is biologically active. Nicotine is a 
potent pharmacological agent. That's Exhibit 
122, Page 4. 

Pharmacological agent is reference to the 
drug effects of the nicotine. Biologically 
active, there has been some dispute about what 
people mean by it, but Dr. Ferone told us while 
he was there it was a reference to the three 
genicities: Mutagenicity, which is changing in 

the genes in the cells; carcinogenicity and 
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teratogenicity, which is talking about birth 
defects. 

1983, regarding nicotine and addiction. 
Exhibit 125. We can withdrawal but, quote, "We 
cannot a defend tolerance. Tolerance to 
nicotine as a well-established fact." memo from 
Charles to Osdene. 

Philip Morris knows and has known all 
long that people want to quit smoking. 1984, 
Exhibit 128, Page 14 shows 85 percent of smokers 
say, "I wish I had never began smoking." 

Exhibit 128, Page 6, has an interesting 
statement, refers to people aging out of the 
market. "The cigarette market is an 
equilibrium," quote, "fed at one end by new 
smokers coming into the market each year as they 
reach smoking age, and diminished each year by 
those quitting or aging out of the market," 
close quote. 

I guess I wonder if aging out of the 
market is euphemism for what happened to Jesse 
Williams. 

1985, top management presentation. I'm 
not finding my exhibit number for this. It must 
be the next one on. 1985, and you'll have to 
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find it. It is a quote from top management, "I 
realize that research tell us that the majority 
of smokers wish they did not smoke, and are, 
therefore, to be of much help to the industry. 

My guess is that a large number of our smokers 
must take the view that, though they may try to 
quit, they will probably not be successful. 

MR. THOMAS: 131. 

MR. GAYLORD: Exhibit 131. Mindful of 30 
years earlier Hill & Knowlton and the executives 
were saying it's fortunate for us cigarette 
smoking is a habit they can't break. 

1987, minimum nicotine level is needed 
for smoker satisfaction. There was another one 
earlier from '65, this one says .8 instead of .7 
milligrams per cigarette. That's Exhibit 134, 
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17 Page 1. It is an INBIFO document from INBIFO. 

18 1990, ongoing manipulation of nicotine 

19 with pH, this is at 139, Page 1, quote, "We have 

20 shown that there are optimal cigarette nicotine 

21 deliveries for producing the most favorable 

22 physiological and behavioral role responses." 

23 Exhibit 141, Page 1, the same year, 

24 quote, "Treatment of a cigarette with gaseous 

25 ammonia resulted in increased deliveries of both 
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1 the particulate phase and vapor phase nicotine," 

2 close quote. 

3 Exhibit 142, Page 1, 1991, quote, 

4 "Demonstrated a systematic relationship between 

5 increases in filler pH and increases in gas 

6 phase, presumably unprotonated nicotine." 

7 Now, those of you with chemistry in your 

8 background or an acumen for those words will 

9 remember that that means unprotonated is another 

10 way of saying that the nicotine has been taken 

11 out of the particles and put in the gas. 

12 Going on in that same document. Page 1, 

13 142, quote, "Demonstrated that the addition of 

14 bases to cigarettes," that's ammonia, that's 

15 increased pH, "enhances subjective and 

16 electrophysiological responses. Subjective, 

17 Dr. Benowitz talking about satisfaction. 

18 Electrophysiologic is brain waves. 

19 1992, in a document about a table. A 

20 table is a code word. There is another code 

21 word called Beta. The word we heard here in 

22 court and saw fancy stuff about is called 

23 accord. Analysis, Exhibit 143, quote, 

24 "Different people smoke for different reasons, 

25 but the primary reason is to deliver nicotine 
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1 into their bodies." 

2 This is the company that disputes to this 

3 day that nicotine is addictive or if you want to 

4 say dependence-forming. The nicotine alter of 

5 the state of the smoker by become a neuro 

6 transmitter and a stimulant. We've heard in 

7 this courtroom Philip Morris witnesses scoffing 

8 at that idea. 

9 1992, this chronology kind of skips 

10 around in terms of themes and subjects, on how 

11 they spend their money. The evidence is that 18 

12 to 1 is the ratio between advertising and 

13 research and development. There is a document, 

14 Exhibit 145. 

15 Exhibit 145, Page 7, table two, shows 

16 research and development money and a strategic 

17 plan from the period 1992 to 1996, they are 

18 going to spend 2.4 percent of their 1991 budget 

19 on lowered biological activity, zero percent on 

20 that subject in 1992. 

21 New product development, 35 percent. 

22 Project Beta, also known as Accord, 6 percent. 

23 Very little attention in terms of where the 

24 money goes is put on health issues by this 

25 company, even in recent times. 
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1 Finally, in the document phase of this, 

2 1994, a little more on manipulation of contents 

3 to affect the nicotine hit. Exhibit 140, quote, 

4 "Higher peek concentrations of nicotine in blood 

5 were achieved at higher pH. The higher the pH, 

6 the more rapidly nicotine enters the 

7 bloodstream." 

8 Exhibit 149, Page 1 — Exhibit 150, 

9 "Nicotine bioavailability in an oral cavity is 

10 strongly influenced by the pH of smoke," close 

11 quote. 

12 Now, those documents are probably too 

13 recent to be of much importance in the decisions 

14 you've got to make, and they're showing things 

15 that are a little bit obscure in my knowledge 

16 base and perhaps yours. 

17 But one thing they do, is they respond to 

18 denials, going back to Dr. Ferone's testimony, 

19 and earlier documents of these concepts 

20 about the effect of things like pH on nicotine. 

21 Dr. Ferone was a first-hand witness from there 

22 and then at the time, that they knew this and 

23 they used it. 

24 Throughout this 40-year time period, they 

25 consistently denied that smoking causes cancer. 
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1 They engaged in non-denial denials, which is 

2 almost the words they use in some of their 

3 documents, the brilliant strategy document 

4 refers to it that way. 

5 And they are engaged in denials that 

6 nicotine is addictive. And there's semantics in 

7 there. You could say, well, maybe it's 

8 dependence-forming or chemically dependent and 

9 not addictive, and they use things in the, 

10 "Facts You Should Know" document, in 1994, they 

11 say, "It is not addictive because that would put 

12 it in the same category as street drugs and it's 

13 not a street drug." 

14 But if the question is what do their 

15 consumers need to know in order to modify their 

16 behavior and improve their own health prospects. 

17 Mincing words is not the same as putting those 

18 consumers' health paramount to every 

19 consideration in the business. 

20 I showed you a statement of what Philip 

21 Morris is claiming as the basis for alleged 

22 negligence against Jesse Williams. Philip 

23 Morris said in opening statements and they will 

24 probably say again, "This case is about Jesse 

25 Williams." 

40 

Plaintiff's Closing Argument 

1 So long as that's true and they focus 

2 this case on one individual smoker whose conduct 

3 is not perfect and exemplar, except in respect 

4 to what he did vis-a-vis then as a customer, 

5 they couldn't ask for a more perfect customer. 

6 In some senses, they're right that it's 

7 about Jesse Williams, it's his unfulfilled 
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8 mission that brings us here before you. It was 

9 his unresolved smoking dependence that cost him 

10 his life and his family his presence. He just 

11 happened to be one of the best customers Philip 

12 Morris could ask for. 

13 What that means in some with respects is 

14 he was one of the most responsive to their 

15 clandestine campaign to keep people smoking 

16 Marlboros. 

17 Philip Morris has said several times 

18 through their cross-examination of witnesses and 

19 direct examination of witnesses and undoubtedly 

20 in their speeches that we're going to hear, 

21 there is nothing special and different about 

22 Jesse Williams, so if 50 million Americans can 

23 quit smoking, Jesse Williams can, too. 

24 I can't help but to remind you of their 

25 quote of Mark Twain. Mark Twain said, "Anyone 
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1 can quit smoking, I have done it hundreds of 

2 times." 

3 And if that's what you mean by quit 

4 smoking that's certainly true. Almost all 

5 smokers have gone that far and many, many 

6 lifetime smokers, and many deceased former 

7 smokers have quit lots of times. Maybe all of 

8 the them would quit, if it weren't for a pesky 

9 lung cancer that interferes, it comes along and 

10 cuts off their efforts. 

11 Philip Morris says Jesse Williams is 

12 nothing special. Now, they also say he was a 

13 great guy, strong willed, independent, good 

14 provider, bright, attentive, well read human 

15 being, and we don't disagree with any of those 

16 things. 

17 We have never said to you, I don't 

18 believe, that quitting smoking is impossible. I 

19 think, as with most human behavior, there is 

20 probably a bell curve. There is probably an end 

21 of it in which some people have no difficulty at 

22 all, never have the least bit of difficulty, 

23 they just choose not to smoke anymore and they 

24 don't smoke anymore. 

25 There are probably midranges of people 
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1 who have some difficulty, and there are 

2 undoubtedly people at the end who just can't do 

3 it. Again, maybe if they life long enough, they 

4 would. 

5 But he was clearly one of those for whom 

6 it was more difficult. And in his lifetime, it 

7 proved more than he could manage under the 

8 circumstances. We know those circumstances 

9 included a good deal of concerted effort to get 

10 in the way of whatever effort he might do. 

11 Philip Morris raised the question what is 

12 unique about this situation. Is it Jesse 

13 Williams who is special and he's the one that 

14 couldn't quit. Let's look at this question of 

15 what is unique about this situation. What part 

16 of this long term provider consumer relationship 
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17 was unique? 

18 Do most major companies have files full 

19 of notations about not telling the whole truth 

20 so as to not upset their lawyers? Do most major 

21 companies who sell consumer goods have files 

22 full of references to how to keep the consumer 

23 goods using the product by keeping them in the 

24 dark? 

25 How to not acknowledge truths that are 
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1 being published by every reputable scientific 

2 organization in the world. Remember testimony 

3 by Walker Merryman? He wasn't here live, but we 

4 had his testimony read. 

5 And the final question, as I recall, or 

6 the one I remember best was, "You disagree with 

7 every reputable medical and scientific 

8 organization in the world? 

9 "Yes. 

10 "In the whole world? 

11 "Yes." 

12 Because it would ruin certain defenses in 

13 lawsuits. If we are so cynical that we believe 

14 that that's how most business is done and that 

15 that's nothing unique about Philip Morris and 

16 its industry. 

17 They have hidden research memos about 

18 making their products worse for people in order 

19 to increase profits. If that's where you are, 

20 then I don't have much hope. If that's where we 

21 are, then we don't have much hope. 

22 It's a case about lots of choices and 

23 ironies. It's about the differences between 

24 internal documents and public statements. It's 

25 about the differences between promises and 
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1 expectations we have about the conduct of 

2 companies versus what this company did. 

3 It is about what they say we all knew 

4 versus what they still deny. It's the 

5 differences between what they advertised, life, 

6 vitality, freedom and independence, and what 

7 they sell, which in too many cases turns out to 

8 be dependence and death. 

9 It's the difference between what they 

10 know about why people smoke and what they said 

11 in this trial and hired witnesses to say in this 

12 trial about it. There are differences here 

13 about what they put into research efforts, and 

14 what they spend to get people to smoke 

15 Marlboros. 

16 It is the difference between what they 

17 know about nicotine and what they deny and 

18 claim. It is about nicotine drug effects versus 

19 the defense of freewill, which they acknowledged 

20 doesn't really make any sense if there is such a 

21 thing as dependence to nicotine. 

22 It's about the Philip Morris and Tobacco 

23 Institute's position on a basic health issue 

24 before you and the whole rest of the world of 

25 reputable medicine and science. It is about 
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1 Philip Morris' resources and access to 

2 information versus Jesse Williams' information 

3 and access to resources. 

4 Now, think about that for a second. I 

5 drew something in opening statements. I see it 

6 sticking out, I see a corner sticking out. It's 

7 an old symbol and it is just a scale of justice, 

8 and the reason I put it up here during opening 

9 statement is because it made me think a little 

10 bit about what you've got to do and what your 

11 job is. 

12 You have to put on the two sides of this 

13 scale a lot of things and figure out what you 

14 think they weigh. And then counting them up and 

15 saying which ones you think are weightier, more 

16 important, more meaningful. 

17 One of the things you can do here is you 

18 can set on one side of this, the resources and 

19 information base of Philip Morris, recognizing 

20 what they're claiming, why they're defending 

21 themselves on the basis that this is all Jesse 

22 Williams' fault. 

23 Let me say that again, they say it's all 

24 Jesse Williams' fault. They accept no 

25 responsibility. But on the other side of this, 
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1 put on here what you think is the weight of 

2 Jesse Williams' ability to figure these things 

3 out, to know them, what obligation does he have 

4 to be right in the choices he makes about what 

5 he reads in the paper. 

6 Remember, I asked Dr. May, after he split 

7 his chart and said common knowledge on one side 

8 and scientific knowledge on the other, and I 

9 said, "Couldn't you add those two together, and 

10 say, Philip Morris' knowledge?" I don't 

11 remember what the answer was, but it seems to me 

12 that that would make some sense. 

13 This is a manufacturer of a consumer 

14 product. Don't we as consumers have the right 

15 to expect them to have the level of knowledge of 

16 the best available experts. Aren't we entitled 

17 to assume, as we all do, you know, we all grew 

18 up with this idea, they wouldn't put it on the 

19 market if it wasn't safe. 

20 I am an American consumer, I an not in a 

21 third world country. Aren't I protected against 

22 things that that company could protect me from? 

23 Shouldn't they? Aren't I protected at least 

24 from the things that they know are going to harm 

25 me. They wouldn't ever in America put stuff in 
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1 the product, sell me stuff in the product 

2 knowing it is going to harm me. 

3 It's about Jesse Williams' family's 

4 willingness to accept some responsibility here, 

5 make your job a little easier on at least one 

6 side. 

7 Philip Morris' absolute denial, absolute 
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8 denial, of any of the truths that you have been 

9 taught or any responsibility for it. It is 

10 about Jesse Williams benefit of the bargain for 

11 the purchases of cigarettes that he made, which 

12 you could say is the ultimate price he paid, not 

13 the cost of the packs, but the ultimate price, 

14 versus Philip Morris benefits, which is all 

15 profit to date. 

16 I think there are some easy questions, I 

17 wish I had written these down for you, but I 

18 didn't. I'm going to go through them. These I 

19 think are the easy questions, and then I want to 

20 give you some hard ones. 

21 One, does smoking cause lung cancer? Not 

22 just a risk factor, not they hedge words, does 

23 smoking cause lung cancer? Don't we know the 

24 answer to that? Haven't we known the answer to 

25 that at least since 1964, and possibly earlier 
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1 depending. 

2 Two, does smoking cause some people 

3 physical dependence? Don't hang up on the words 

4 "addiction." I don't care if you call it 

5 addiction, but doesn't it cause chemical 

6 physical addiction? 

7 85 percent wish they could quit. What is 

8 that about? If 85 percent of the users of a 

9 product wish they could quit, what is this 

10 product doing to them? Why would there be 

11 statistics like 50 million people have quit if 

12 it wasn't a serious question affecting smoker's 

13 health? 

14 Have you ever heard a statistic like that 

15 about how many people have quit using a safe, 

16 healthy product? 

17 Third easy question, was Jesse Williams 

18 dependent on nicotine or addicted to it or 

19 chemically attached to it? It's not the same as 

20 could he have quit. We'll never know the 

21 ultimate answer to the question, could he have 

22 quit, if he hadn't placed reliance on Philip 

23 Morris and the Tobacco Institute's public 

24 positions. 

25 Question No. 4, easy question, did Philip 
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1 Morris nurture Jesse Williams' denial, 

2 manipulate his belief system and help keep him 

3 smoking? You might ask, did it work when they 

4 did that? 

5 Dr. Swanson, one of the defense 

6 witnesses, recently told us about how all his 

7 patients know that smoking is harmful. Although 

8 he also said every time he tells them to quit 

9 because of their health, they quit, at least 

10 initially. 

11 It sounds like there may be a little bit 

12 of suspension of disbelief going on in what he 

13 tells them. There may be a little bit of 

14 surprise in the way in which he tells them. And 

15 they may represent, just as the "Journal of 

16 American Medical Association" article dated a 
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17 week ago today that he acknowledged shows that a 

18 significant percentage of smokers do not know, 

19 maybe May would say — Dr. May would say, "do 

20 not believe," do not, in any event, appreciate 

21 the health risk associated with smoking. 

22 40 percent of smokers appreciate that 

23 they are at greater risk for lung cancer than 

24 nonsmokers. One week ago today that was 

25 published by the "Journal of the American 
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1 Medical Association." 

2 My list of easy questions, number five, 

3 did Jesse Williams die from smoking Marlboros? 

4 And that ought to be an easy questions. I say 

5 it's an easy question even though there is a 

6 whole bunch of noise about that question. I'm 

7 going to spend a few minutes on it. 

8 Easy question six, did cigarette smoking 

9 after September 1, 1988, constitute a 

10 substantial factor in the cause of Jesse 

11 Williams' cancer and death? 

12 Remember back. Dr. Kern was the internist 

13 who treated Jesse Williams over the years. 

14 Dr. Segal was the oncologist who became involved 

15 to treat his cancer and also to diagnosis. They 

16 are treating doctors, we didn't pick them. We 

17 didn't have any influence over them except to 

18 tell them they had to be here in court. 

19 No one said they were wrong. No evidence 

20 contradicted what they said directly at all. I 

21 dare say a quarter of a million dollars worth of 

22 defense witnesses tried to infer that they were 

23 wrong about what they told, but they didn't tell 

24 you that those treating medical doctors were 

25 wrong. 
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1 A question you've got to deal with is: 

2 What is expected of a reasonable manufacturer of 

3 a consumer goods? I am going to offer you just 

4 a couple of thoughts on that and I thought about 

5 it a lot. 

6 There are lots of examples in our news 

7 history and our life experiences of how 

8 reasonable manufacturers do behave, and it is 

9 not too much for us to expect reasonable 

10 manufacturers to take the health of their 

11 consumers as paramount to every other 

12 consideration of doing business. 

13 Makers of Tylenol had a scare a few years 

14 ago, maybe 10 years ago now, where all of a 

15 sudden a couple, I think, two, maybe three 

16 people in the country, dropped dead after taking 

17 Tylenol. Turned out there had been some 

18 tampering with some Tylenol. I don't remember 

19 if it was arsenic or cyanide of something like 

20 that, was added to Tylenol. 

21 What did that reasonable, responsible 

22 manufacturer of consumer goods do? Did they 

23 say, "Well, we're going to have some studies." 

24 Did they say, "There is nothing proved. We sure 

25 don't put anything in our Tylenol that kills 
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1 anybody." 

2 No. Overnight they withdrew billions of 

3 Tylenol from every shelf in every store around 

4 the world, billions. They took a huge hit. 

5 We'll probably never know how many lives they 

6 saved, but as far as they were concerned, it 

7 didn't matter. Any was enough. 

8 There's many examples. Baby crib 

9 manufacturers make a recall because it turns out 

10 that there is something about the width of the 

11 bars in baby cribs, and kids can get their heads 

12 in there, and one or two incidents occur, and 

13 they don't resist. 

14 They don't put on a 40-year defense of 

15 the product, and say, "Gee, you know, we could 

16 lose some profits here if we don't cover this 

17 up." 

18 They respond as we expect them to respond 

19 because they have a privilege of doing business 

20 in a corporate form, and having a license to do 

21 business as a corporation, and to profit from 

22 it. And the other side of that coin is a degree 

23 of responsibility we have a right to except of 

24 them. 

25 Did you ever hear the maker of a safe, 
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1 consumer product blame its customers for being 

2 injured by using the product as intended? Is 

3 there another consumer product liberally sold 

4 which use as intended will predictably cause 

5 illness and death? 

6 The case is in some respects about the 

7 status of the social contract between American 

8 consumers and manufacturing companies. If one 

9 group of manufacturing companies can continue to 

10 get away with this game of "spider and fly," it 

11 will have an act, or have a part in how other 

12 manufacturers take that social contract. 

13 Philip Morris lured Jesse Williams, and 

14 the Jesse Williams of the world, into a 

15 long-term, eventually nicotine-reinforced use of 

16 its product. They receive the money, and they 

17 keep the money for years. And then they deny 

18 ever knowing those customers when their brand 

19 loyalty leads to the death of at least ten 

20 percent. 

21 Long ago while the ink was still drying 

22 on The Frank Statement, Philip Morris internally 

23 abandoned all pretense that its promise to hold 

24 health paramount was anything but pretense. 

25 Since that time, it's broken not only its 
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1 explicit promise, but the fundamental promise to 

2 act responsibly, that we have a right to expect 

3 of every business in our society. 

4 Philip Morris is going to talk to you 

5 about some things they've done to say, "Gee, 

6 look what we've tried. Look how hard we've 

7 tried. We've spent three hundred — some people 
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8 say they've spent 350 million dollars, putting a 

9 factory together to build a thing called the 

10 Next cigarette. 

11 And Jeanne Bonhomme, I think, was the 

12 marketing person they brought in and said it 

13 wasn't a large amount from Philip Morris' 

14 standpoint. We can understand that. It was 

15 doomed to fail, because we know for years and 

16 years, Philip Morris knew before that, that if 

17 you took all the nicotine out of the cigarettes, 

18 nobody would smoke them. 

19 Was there a demonstration of that fact, 

20 was there a serious business effort, or was it 

21 a — the result of a factionalization in a 

22 boardroom, some wanted to try it and some 

23 didn't? Was there some dispute going on at 

24 Philip Morris? I don't know. We aren't going 

25 to know. 
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1 But how do they then deny and continue to 

2 deny, after taking the nicotine out of the 

3 cigarettes and nobody buys them, and continue to 

4 deny, nicotine is the reason people smoke. 

5 They'll tell you, "Well, it's the taste." 

6 Okay. The Accord is the whiz bang high 

7 tech thing that they brought in and showed us 

8 and talked about. And Dr. Carchman, I think, 

9 was the witness who went through that. I assume 

10 that somewhere here — I don't know if they're 

11 here — but somewhere there are really 

12 good-looking drawings and documents and stuff 

13 about the Accord. 

14 Remember, it's that little thing that 

15 looks like an electric shaver, stick a cigarette 

16 in it and take a measurement. Interesting 

17 things about that. Dr. Ferone told us that idea 

18 was from the '60s. Dr. Ferone told us that when 

19 he left there, one of his big disappointments 

20 was that they hadn't pursued that idea, or 

21 something very similar to that. 

22 Now they say, "Well, it took special 

23 metals and it took special batteries." And I 

24 don't doubt that, to have the one they now have, 

25 which is a — there's always more than one way 
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1 to skin a cat. They probably could have had a 

2 model version that was bigger and bulkier and 

3 not as slick. 

4 But in the last four or five years, for 

5 whatever reason, whether it's to have it in 

6 courtrooms or whatever it is, they brought that 

7 thing to the point that it's at now. We don't 

8 know a lot of things about it. We know it is 

9 being test marketed. We don't know, will it 

10 ever come out on the market. 

11 We don't know to what extent it's in 

12 existence, so that — and so many of the 

13 documents that were referred to, the lawyers 

14 have the advantage of it in the courtrooms. 

15 We don't know whether it will ever be 

16 accompanied by the whole truth. And I asked 
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17 myself, as I saw them demonstrating it here, why 

18 would anybody use that without being told at the 

19 same time the reason it exists is because it's 

20 the way to get your nicotine without your 

21 cancer. 

22 Are they going to tell us that when they 

23 put this thing on the market? And if so, does 

24 that mean they're going to finally, finally turn 

25 around and admit that the Marlboro is the way to 
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1 get your cancer with your nicotine? 

2 Some of you may be disappointed to hear 

3 that Mayola Williams is not here asking for a 

4 ban on cigarette sales. Whatever might be in 

5 her heart's desire, she understands that 

6 prohibition probably doesn't work, that that 

7 degree of government regulation probably is not 

8 the best way to manage our affairs. 

9 And besides it would at least begin by 

10 focusing the punishment on the wrong culprit. 

11 Smokers are not the cause of this social 

12 problem. 

13 They are not the ones who capitalized on 

14 superior knowledge and resources to gain profits 

15 at the expense of anyone else's health. Courts 

16 can't ban products anyway. It is not within the 

17 things that can happen in this room. 

18 What Mayola Williams wants to do is 

19 fulfill Jesse Williams' wish for a statement 

20 that might change the conduct of Philip Morris 

21 toward more socially responsible health 

22 conscious behavior, and strike a blow for 

23 responsible conduct by companies in general. 

24 That statement would also open the eyes 

25 and ears of those other smokers or potential 
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1 smokers who are still in the grasp of the PR 

2 campaign, and the disinformation of Philip 

3 Morris. 

4 Philip Morris' position seems to be they 

5 want it all, they want all or nothing here. 

6 They refuse to live by standards of behavior of 

7 ordinary manufacturers. They never hesitated to 

8 continue to sell this product unchanged no 

9 matter how much evidence piled up to prove how 

10 bad it was for health. 

11 They refuse to tell the whole truth about 

12 the product to this day. They refused to stop 

13 covering up the truth with half truths. They 

14 boosted the dangerousness of the product for the 

15 sake of increased sales and profits. It is no 

16 surprise that Marlboro raced ahead of the rest 

17 of the market and became the best-selling brand 

18 of cigarette in the world. 

19 Now, even in a safe product — suppose it 

20 was gummy bears — we would not as a society 

21 permit a manufacturer to boost their sales by 

22 adding drugs to that product. It isn't just 

23 that cigarettes cause cancer. What kind of 

24 corporate mind produces psychological crutches 

25 to allow dependent customers to rationalize 
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1 continuing to use the product? 

2 It would be bad enough in the context of 

3 ordinary types and levels of consumer 

4 consequences. It is hard to find, not 

5 impossible, but hard to find a product that has 

6 anything like the degree of consequences where 

7 the social cost to smokers and their families is 

8 predictable and painful death. There has to be 

9 a proportionate penalty and a deterrent. 

10 What Mayola Williams seeks is a clear 

11 declaration that this conduct is not tolerated 

12 in a civilized society; a loud, clear message to 

13 Philip Morris: Change course and become a good 

14 corporate citizen. 

15 Now, I said there were going to be some 

16 hard questions, and I've got some questions for 

17 Philip Morris. I would like Philip Morris to 

18 explain what they mean by, "Health is paramount 

19 to all other considerations," when they're still 

20 denying lung cancer causation, and they're still 

21 denying dependence or addiction, when they're 

22 still denying responsibility for any part of 

23 Jesse Williams' health problems and death. 

24 I would like Philip Morris to explain how 

25 they can call smoking a matter of personal 
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1 choice in view of the Dunn memos; nicotine 

2 delivery device; the memos about lawyers' 

3 inability to defend choice if they ever 

4 acknowledged addiction. 

5 In view of the manipulation of the 

6 ammonia-containing ingredients to increased 

7 freebase effect. In view of the sugar addition 

8 in acid aldehyde, and the demonstrated ability 

9 they had to remove all nicotine, and to 

10 historically control the amounts of nicotine 

11 that they put in there for effect. 

12 I'd like Philip Morris to explain how 

13 Jesse Williams' knowledge makes him more 

14 responsible than they are, when they had all the 

15 resources, they had all the medical science and 

16 knowledge, and they had the duty of an expert to 

17 know the product is dangerous. 

18 And Dr. Ludmerer says they had all that 

19 knowledge in 1964. And by the way, I neglected 

20 to tell you that the Surgeon General's Report, 

21 1964, is in evidence, but it doesn't look like 

22 this, I don't think. There may be be a copy 

23 like this, but it may be in a photocopy form. 

24 In any event, it's Defendant's Exhibit 735, if 

25 you go looking for it. 
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1 I'd like Philip Morris to explain how 

2 they can break up the decreased cancer risks of 

3 Accord. Remember the chart they had with the 

4 three arrows down, dark gray kind of chart? And 

5 they arrowed down to show the decreased levels 

6 of three different carcinogens, as I recall, one 

7 of them was 2 or 4 percent, one was 20, and one 
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8 was 40 percent, as compared to conventional 

9 cigarettes, i.e., Marlboros. 

10 How can they make that argument while 

11 denying that any cancer causation effect for 

12 Marlboro? I'd like them to explain how they can 

13 deny the responsibility for the consequences of 

14 the product about which they have falsely 

15 created controversy, while medical authorities 

16 show a minority of smokers know they are at a 

17 greater risk for lung cancer than nonsmokers. 

18 And I would like them to explain how a 

19 responsible product manufacturer could put on 

20 this kind of defense, continuing this denial 

21 right through trial, when its own best witnesses 

22 admit the truth. 

23 I'd like them to explain how they could 

24 represent this Council of Tobacco Research as a 

25 legitimate, scientific effort, when its own 
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1 lawyers admitted that it was a shield and a 

2 front for industry activities and denials, and 

3 to produce expert witnesses. 

4 I would like them to explain why it was 

5 important to give smokers a crutch, and what has 

6 that got to do with any legitimate business 

7 interest. I would like them to explain why they 

8 needed a gentlemen's agreement not to do health 

9 testing unless it was to avoid leading traps 

10 that could be used to prove liability lawsuits. 

11 Remember the document where one of their 

12 executives wrote to an executive at another 

13 company and said, "Subjects to be avoided in our 

14 testing," had an addendum, three items, one of 

15 them was human carcinogenicity testing? 

16 Why would any company making a product 

17 accused of causing cancer ever make a conscious 

18 decision to avoid the kind of testing that would 

19 answer that question? 

20 I'd like Philip Morris to explain where 

21 are the executives who made these choices when 

22 they mattered. We've heard from the modern, 

23 current day apologists' successors and paid 

24 witnesses who speak for their defense. We 

25 haven't had a chance to ask any of these 
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1 questions directly to any of those executives 

2 whose names are on those documents who made 

3 those decisions. 

4 Philip Morris's conduct and its product 

5 became the cause of altered history in the 

6 personal lives of Jesse Williams and his family. 

7 Smoking became a very important part of his 

8 life. 

9 I am not going to go through it in 

10 detail. You probably all heard all of that well 

11 enough and remember it all very well, but it 

12 interfered with his relationships, his 

13 activities, his enjoyment, strained his dealings 

14 with his wife. 

15 I remember a — sort of a classic little 

16 bit of their personal love story; that she got 
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17 in the habit of holding out a pack from his 

18 carton of cigarettes, so that when he ran out 

19 each time, they could have a little game where 

20 she would be able to find a pack for him to keep 

21 him from having to go out in the bad weather or 

22 in the middle of the night. 

23 Smoking was a monkey on his back. 

24 Defendants want to say he was a good, strong 

25 independent — sounds like a perfect Marlboro 
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1 Man guy. So therefore, it was his own sole 

2 choice. 

3 Is there ever going to be a time in 

4 Philip Morris' mindset about this when they have 

5 some responsibility? There is if you put it to 

6 them. You are the ones to measure their 

7 personal responsibility and force them to 

8 recognize it. 

9 Mayola Williams has lost her husband. He 

10 was a good man. He worked until the last day he 

11 died. She is left alone. 

12 When it comes time for you to decide the 

13 measure of compensatory damages, the judge will 

14 give you instructions about what goes into that. 

15 And I'm go to trust and she's going to trust 

16 that you will do what is right and what you 

17 think is reasonable and fair to compensate for 

18 that loss to Mrs. Williams and her family. 

19 I am not going to spend time telling you 

20 how to do that job. I think that's your job. I 

21 am going to spend some time in a few moments 

22 talking about the other kind of damages, but, 

23 again, I am not going to tell you how to do your 

24 job. 

25 Before I get to there, I want you to know 

65 

Plaintiff's Closing Argument 

1 that my approach to it is, I am going to offer 

2 you suggestions in case they're of some value to 

3 you, and if they help you sort through it and 

4 think about it in a way, fine. That's your 

5 choice, and you have to be the ones to say what 

6 is right in all of the categories of damages. 

7 I want to take a moment about the medical 

8 story, and this is where we had all that time 

9 spent just recently saying it isn't the kind of 

10 cancer that it was, or it wasn't in the 

11 location, or it was there some time ago. 

12 You know, I am reminded — reminded of an 

13 old lawyer's story referred to as "Farmer 

14 Brown's Goat." Farmer Brown's goat is a way 

15 that lawyers sometimes characterize the argument 

16 that a defendant makes, and you'll understand it 

17 when I give you the story. 

18 Farmer Brown's goats are accused of 

19 getting out of Farmer Brown's goat pen, and 

20 going over to the neighbor's pen, and eating the 

21 neighbor's daisies. And Farmer Brown's defense 

22 is, "I didn't let my goats get out of the goat 

23 pen. It's not my fault. 

24 "But if my goats did get out of the goat 

25 pen, it is because you had your daises in the 
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1 wrong place. And if my goats got out of the 

2 goat pen and ate your daisies, it's because your 

3 daisies were too tall, so my goats could reach 

4 them. 

5 "And if my goats got your daisies because 

6 they're too tall, it's not my fault, because I 

7 don't have any goats." 

8 The point is: You can seek refuge in 

9 every possible hiding place in a case like this. 

10 And Philip Morris misses no trick to do just 

11 that. They want you to believe that this was a 

12 kind of cancer that occurs so rarely that it was 

13 seen once out of 2,300 lung cancers at 

14 Providence Medical Center, because that's the 

15 one they found that somebody would say could be 

16 matched up under some person's reading of these 

17 pathology slides, and it wouldn't be caused by 

18 lung — or by cigarette smoking. 

19 Now, I hope you're not confused by 

20 Dr. Hammar's testimony that you saw this 

21 morning, and Dr. Keppel's testimony yesterday, 

22 and Dr. Franzini and Oyama's reading of the 

23 pathology at Good Samaritan Hospital. 

24 And maybe the most important thing that 

25 Dr. Hammar said was he was not disagreeing with 
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1 Dr. Franzini, he was refining what she had said. 

2 And he is high up around the world for his 

3 special expertise in lung pathology. He wrote 

4 the book that they brought and used to raise 

5 with some of the witnesses. 

6 Dr. Keppel is a pulmonology physician. 

7 He doesn't read the pathology slides, but he has 

8 an experience, and based on his experience and 

9 his knowledge — and he's the guy who goes 

10 through the scope and takes the slides and 

11 things and sees what the pathologists have — 

12 agreed with Dr. Hammar, most probably — it's 

13 hard to read exactly — adeno or squamous 

14 carcinoma. It's really a squamous carcinoma. 

15 Dr. Hammar told you that there was a 

16 glandular — let me get a little — these are 

17 things that I've picked up, and I don't know — 

18 I've had the advantage of working on them for a 

19 longer time than you have, so I'll share a few 

20 things that I think I understand from the 

21 witnesses. 

22 Adeno means glandular. When they talk 

23 about glands or glandular cells, that's where 

24 the "adeno" word comes from. Squamous is the 

25 other kind of cell they're talking about. It 
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1 has to do with skin, skin or surface areas of 

2 various parts of the body. 

3 Dr. Franzini said it was poorly 

4 differnentiated. That means it's hard to tell 

5 what these cells are. And she said it has 

6 adenosquamous differentiation. 

7 Dr. Hammar said there is a gland in 
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8 there; but, in fact, it's a trapped gland, so 

9 it's a larger thing on the side. Trapped 

10 meaning that the tumor just grew around it; it's 

11 not yet cancer. It's a cell that's stuck in the 

12 middle of the cancer. 

13 Defendants brought in Dr. Gould, a very 

14 impressive gentleman, and he told us he really 

15 hasn't bothered to see the cytology. The 

16 cytology is the brushing, it's the other part of 

17 the pathology where they use a brush to scrape 

18 some surface of that off. It is another way to 

19 get some of this tumor and look at the tumor and 

20 diagnosis it. He doesn't look at that. 

21 Dr. Franzini did, and called it squamous 

22 cell. It was keratinizing. And keratinizing 

23 means it looks pink when you put the stain on 

24 it. Both Dr. Hammar and Dr. Gould agree that 

25 keratinizing squamous cell is not a 
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1 characteristic of the one that Dr. Gould was 

2 saying this was. 

3 With the full advantage of what there is 

4 in evidence scientific about what this kind of 

5 cancer was. Dr. Hammar said, "It is squamous 

6 cell carcinoma." That happens to be the second 

7 most common lung cancer and very highly 

8 associated with cigarette smoking. 

9 Adenosquamous carcinoma is another 

10 possibility, it's a much less frequent kind, and 

11 it is less frequently found in that location of 

12 the big tubes of the airway. 

13 All of that has to do with doing what 

14 doctors call looking at footprints and imagining 

15 zebras; in other words, seeing a sign that has a 

16 reasonable common meaning and finding an 

17 uncommon explanation for it, but only for one 

18 reason in this case, because that's the way out 

19 for Philip Morris. If it is a kind of cancer 

20 that smoking doesn't cause, guess what, we're 

21 home free. 

22 Dr. Gould, of course, has been in several 

23 other cases, and in each case that was basically 

24 his role. It's not the kind of cancer that the 

25 local treating doctors say it is. 
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1 Dr. Fuhrman was the radiologist they 

2 brought in from Pittsburgh, interestingly, to 

3 say that when he looks at the X-rays, lo and 

4 behold, if he looks back at 1991, there it is. 

5 He sees the cancer — and you heard all about 

6 the posterior tracheal strap. Remember the man 

7 and remember hearing that phrase? And you are 

8 among the very few people in this city who ever 

9 will and ever have. 

10 It was all about — if Dr. Fuhrman is 

11 right that there is tumor visible in 1991, then 

12 we're supposed to leap from that to the idea 

13 that it probably goes back before 1988, and we 

14 probably can't blame the last eight years of 

15 cigarettes, you know, and besides I don't have 

16 any goats. 
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17 That's what that part of it was about. 

18 Now, we were very fortunate on very short 

19 notice, we could get a hold of a local, highly 

20 qualified, highly specialized chest radiologist 

21 at the medical school. Dr. Primac. Remember 

22 last Friday when he was gracious enough to say 

23 and give us that testimony. And there is 

24 nothing abnormal on that 1991 film. 

25 And the only reason you have to know that 
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1 and that information had to cross your path, is 

2 because there is nothing, nothing inconsistent 

3 in the evidence in this case with the diagnosis 

4 that was made by the treating doctors as a kind 

5 of cancer caused by cigarette smoking, as a kind 

6 of cancer that was rapidly growing. 

7 Even Dr. Gould called it high grade and 

8 admitted it was rapidly growing. How do you get 

9 from 1991 to 1996, if it is rapidly growing? 

10 Dr. Burns you did not get the privilege of 

11 meeting, but he is one of the world's foremost 

12 acknowledged experts in this. And you had a 

13 long series of deposition testimony from him. 

14 Remember the slides that — I'll just 

15 show them to you to trigger a memory. Remember 

16 these pictures? Hypoplasia and metaplasia and 

17 dysplasia, the irritation from the cigarette, 

18 the smoke contents, gradually taking a toll on 

19 the lining over the 20-year latency period, 

20 until finally you get to where carcinoma in 

21 situ, meaning in a location, and then it breaks 

22 out. 

23 But Dr. Burns told you and nobody ever 

24 disputed it, the average time from the first 

25 malignant cell to death by lung cancer is 
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1 three-and-a-half years. That is solid support 

2 for the evidence of the treating doctors here, 

3 that the last eight years of smoking was a 

4 significant contributing factor to Jesse 

5 Williams' cancer and death. 

6 Not to say that he didn't have irritated 

7 linings of his lungs before September 1, 1988; 

8 not to say that he had healthy lungs and normal 

9 lungs at that point. It was into that period of 

10 time, when looking back from what we know the 

11 outcome was, his lungs were probably changing. 

12 But it was a rapidly growing cancer when 

13 it hit, it changed significantly from January 

14 '96 to September '96 on the X-ray, it grew fast, 

15 and it was probably not there three-and-a-half 

16 years earlier. It was probably made to be there 

17 by the continuing irritation, including the 

18 Marlboros, from 1988 forward. 

19 And that's what that evidence is all 

20 about, and that's the reason you have to hear 

21 all that is because there is this eight-year 

22 issue, and there is always the issue here that 

23 smoking really caused this cancer. 

24 What are we going to do about it? 

25 Corporate beings respond only to money. Anybody 
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Plaintiff's Closing Argument 

doubt that? I want to talk a little bit about 
the punitive damages aspect of this case. 

THE COURT: Mr. Gaylord, excuse me, 
before you do, counsel would you approach? 

(Sidebar conference 
between Court and counsel, 
off the record.) 

THE COURT: Jurors, Mr. Gaylord has about 
20, 25 minutes left of his argument. If you are 
all willing, we'll stay and do it now. If 
that's a problem, we'll continue it in the 
morning. 

If anybody needs to a quick break to make 
a phone call in order to continue now, we'll do 
that; otherwise, we'll press on. Problems, 
anybody, with pressing on? 

Go ahead and proceed, Mr. Gaylord. 

MR. GAYLORD: Okay. I don't want anybody 
to think that I'm telling you that Philip Morris 
Company is not made up of human beings. 

Companies act through agents. It's one of the 
things the law recognizes. 

You could never speak in terms of the 
conduct of Philip Morris, except by saying what 
in some individual or some group of individuals 
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or a series of individuals do in the name of the 
company. 

But the company itself is a corporation. 
Corporations are permanent. They don't have a 
lifespan. That's what we call it. They're here 
after our lifespan, and after the next series of 
lifespans, if they're successful, you know, if 
somebody doesn't buy them and divide them up or 
whatever. 

To be sure, Philip Morris has a nice 
looking young woman here as a representative of 
the company. I don't know this woman and I 
don't mean to cast any aspersions on her 
whatsoever. 

I don't have any reason to believe she 
did anything for or against any of the problems 
that I've been talking to you about. I don't 
have the slightest clue what she does at Philip 
Morris. And I don't imagine that you do. I 
dare say that she is here and not through any 
fault of her own, but because Philip Morris 
knows that it is a good idea to put a nice, 
pleasant face on the company for you to envision 
it through. 

But the corporation is an inanimate 
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being. You can't send it to jail. If you prick 
it with a pin, it will not bleed. It has no 
heart to be broken. It has no soul to be 
dammed. You can reach it in only way one way, 
through its pocket of power, it's only 
vulnerable point, money. 

It's the only thing the corporation 
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understands, and that's because that's what a 
corporation is there for. There is a fable, and 
I can't tell you if it Aesop's Fable or if it's 
biblical. I just don't know, but I think of it 
as the parable of the mule. 

Where the man is on the mule in the 
desert, and he's kicking the mule with his heels 
and he's slapping it with his crop and he's 
yelling at the mule and he's trying everything 
that he can to get the mule to move forward, and 
the mule won't move. 

He tries and tries, and he works up a 
sweat, and he goes through his language; but 
eventually a man comes along, looking like a 
beggar with a bag over his shoulder. Watches 
him for a while, and says, "I'll buy the mule." 

And the guy says, "Why would you buy the 
mule when he won't move? He's no good; you 
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can't even leave here with him." 

"Make me an offer and I'll buy the mule." 

He said, "He is only worth $10 standing 
here. He is a good mule, but $10 standing 
here." 

"Okay. Sold." 

And he gets in his bag and gives him $10. 

The man gets downs off the mule. The 
other man, he pulls out his bag and reaches in 
his bag and pulls out two bricks, and walked 
around in front of the mule, and calmly looks 
the mule in the eye, claps the bricks together 
over the mule's ears as hard as he can. 

He calmly puts the bricks back in the 
bag, puts the bag over his shoulder, climbs up 
on the mule, clicks his heels, and the mule 
trots off down the road. And he looks back over 
his shoulder, and the man is standing in the 
middle of the trail with $10 and says, "You 
know, sometimes you have to get the mule's 
attention. The mule wasn't listening. The mule 
wasn't moving. The mule wasn't going to do 
anything until somebody got its attention." 

Now, this case probably has some symbolic 
issues in it, probably stands for some things 
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other than just this case, other than just this 
mission that Jesse Williams left him. For you, 
it's a chance to do some real good. You can do 
some things in this case that make a difference 
beyond what most of us ever get a chance to do. 

Somewhere there are corporate executives 
wondering if they might get away with just a 
little bit of the kind of stuff Philip Morris 
has used to amass 17 billion dollars. It's a 
temptation. 

Maybe they're thinking about skipping 
some safety testing or denying the toxicity of 
some chemical when they don't really know if 
it's safe or suspected it. Maybe they're 
considering moving any testing they want to do 
offshore, so if the results aren't good they can 
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17 bury them or not even have them in writing, 

18 because these are the kinds of games played out 

19 in the internal documents of Philip Morris. 

20 Chances are these other executives know 

21 most of what they might try to get away with is 

22 not going to be effectively regulated. There 

23 aren't enough regulators, aren't enough 

24 regulations. There aren't enough enforcement 

25 resources that deal with that kind of 
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1 profiteering in the private companies at the 

2 expense of public health. 

3 And you know, we wouldn't want that to be 

4 the solution. We don't want our Government to 

5 be so bureaucratic that it regulates all 

6 predictable forms of behavior or misbehavior. 

7 We do it this way for a reason. 

8 We don't, generally speaking, have this 

9 kind of behavioral problem with our 

10 corporations. We don't have them all out of 

11 line in these ways to this extent. We certainly 

12 don't have any number of them causing this kind 

13 of public health problem. 

14 Every corporate boardroom, whether 

15 they're the sort, like most, they do their work 

16 and do it well for their shareholders, the 

17 shareholders and the consumers, and they kind of 

18 act responsibly when problems arise. Or whether 

19 they're more inclined like Philip Morris to get 

20 away with whatever they think they can. 

21 Every one of them, when your verdict 

22 comes down. Is going to be listening. There is 

23 a television camera over there. It's been on 

24 during some of this time. People are watching 

25 and listening. You can't, as I said at the 
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1 beginning, you can't be silent. And more 

2 importantly than that, you can't not give a 

3 message by what you do. 

4 It will be heard, and the only question 

5 is, what will it mean? The corporate boardrooms 

6 of America will know whether this jury in 

7 Portland, Oregon, gave this outrageous conduct a 

8 "C" or an "F." 

9 They'll talk about it in their board 

10 meetings. If you send a right and just message, 

11 they'll think of their own risks, if they get to 

12 that brink or they've got choices to make. 

13 And they'll think not just about what is 

14 acceptable to them, they'll think about what is 

15 acceptable in a social sense. They'll think 

16 about what risks they might be causing to their 

17 consumers' health. They'll think about whether 

18 the profit they foresee should be balanced 

19 against the rest of the costs of their conduct. 

20 They'll be more careful. They'll be more 

21 forthright. They'll be more honest. And 

22 they'll be more responsible than Philip Morris 

23 has been. Now, at the least, even Philip Morris 

24 will listen. And if you teach them well enough, 

25 they'll learn. 


http://legacy.!ibrary.ucsfaBil)ir/ttiEl/feililp®SaQ0i/'pdlfdustrydocuments.ucsf.edu/docs/ynhd0001 



80 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 


Plaintiff's Closing Argument 

400,000 deaths is one of the numbers we 
heard per year from smoking. Marlboro — 

MR. COFER: Objection, Your Honor, Gore 
v. BMW. I believe counsel has been advised on 
the ruling. 

THE COURT: Sustained. 

MR. GAYLORD: I have been advised. 

Your Honor. 

THE COURT: Objection sustained. 

MR. GAYLORD: I need to make an analysis 
to get to a point, and this is the starting 
point for the analysis, if I may — 

THE COURT: Do you need to approach? 

MR. GAYLORD: I do. 

THE COURT: Let's go in chambers to do 
this, and go ahead and stretch. We'll be right 
with you, jurors. 

(Whereupon, the following 
proceedings were held in 
chambers:) 

THE COURT: Go ahead. 

MR. COFER: Your Honor, I understand — 
again, I was not here for the ruling, but I 
understand there was a ruling under Gore v. BMW, 
that the evidence had to be limited to actions 
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in the State of Oregon. 

The 400,000 deaths is not tied to the 
State of Oregon. In fact, none of the punitive 
damage argument to date has been tied to the 
State of Oregon. 

I further object and I hesitated to 
interrupt counsel, but I'll take the opportunity 
now, that his argument with respect to sending 
messages to other companies is, indeed, 
improper. This is about Philip Morris, 
punishing Philip Morris for the conduct Philip 
Morris has. 

I also object in that he was suggesting 
to the jury that they are somehow not doing 
their job, and will disappoint the community 
unless they bring back a big verdict to send a 
message to all the companies in the country. 
Again, that isn't appropriate. 

THE COURT: Well — I'm sorry. 

MR. COFER: I thought we had a ruling and 
a pretty good law, while he's permitted to argue 
punitive damages, and I think he has gone beyond 
that. I am back here specifically on Gore v. 
BMW. 

THE COURT: I am going to overrule the 
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objection on two points, and then I want to get 
specific on the Gore, G-o-r-e, v. BMW issue. 

Under Oregon law, the purpose for 
punitive damages is punishment and deterrence, 
and the detterance is not just solely to the 
defendant, it is to deter misconduct by others 
similarly situated. 

So your objection that the argument can 
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9 be heard to say, send a message to others 

10 similarly situated, it's overruled, because it 

11 is an absolutely constitutional purpose for 

12 punitive damages to deter. I did rule under 

13 Gore v. BMW, that two of the statutory factors 

14 our under our law had to be modified to limit to 

15 harm in this state, specifically factor one, the 

16 likelihood at the time — it's at the time of 

17 the defendant's conduct — the likelihood at the 

18 time that serious harm would arise in this state 

19 from defendant's misconduct. 

20 And factor three, the profitability of 

21 defendant's misconduct in this state. We'll 

22 pass that, we're not rearguing that, so the 

23 400,000 deaths in this country could be 

24 misinterpreted. And that's where we need to be 

25 sure we don't go astray. 
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1 MR. GAYLORD: The 400,000 figure is in 

2 evidence without objection. I was not thinking 

3 I was going anywhere outside of what I 

4 understood the Court's ruling was. Where I was 

5 going to go with it was to say that allows us to 

6 make an analysis of the approximate number of 

7 deaths in Oregon based on the population of 

8 Oregon and the population of the country. And 

9 its just — 

10 THE COURT: If you are going there, you 

11 need to be sure that you tie that to the two 

12 elements that I have just articulated because 

13 otherwise it is capable of misunderstanding and 

14 it's a basis for reversible error, if you argue 

15 to the jury that the deaths elsewhere are the 

16 cause or what needs punishing, so it needs to be 

17 clearly tied to what the constitutional 

18 guidelines are that are around which we're 

19 trying to maneuver here. 

20 MR. COFER: Your Honor, with respect to 

21 his intent to tie it to Oregon, there is no 

22 evidence about the number — 

23 THE COURT: I know there is no evidence 

24 to that. 

25 MR. COFER: So it's an improper argument. 
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1 THE COURT: The best he can do is take 

2 the factors as I am going to instruct, which is 

3 to say, the likelihood at the time of the 

4 defendant's misconduct that serious harm would 

5 arise in this state. 

6 You could make a generic argument that 

7 Marlboros are clearly sold here, clearly 

8 consumed here. Jesse Williams was one of those 

9 consumers. That likelihood in this state can be 

10 argued circumstantially from the record. We 

11 don't have specific numbers of how many people 

12 died in Oregon. 

13 I think it's best to stay away from those 

14 numbers when you are tying them to punitive 

15 damages. 

16 MR. GAYLORD: I want to be real sure that 

17 I am where I need to be. Your Honor. Exactly 

18 what I expected I was going to do, and I really 

19 didn't think I was getting to the crossroads of 
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20 this, but if I overlooked that, I'm sorry. 

21 I was going to say about — actually, 

22 it's about 1.2 percent of the people in the 

23 United States are in Oregon. 

24 THE COURT: There is no evidence of that, 

25 Mr. Gaylord. I think you're in trouble if you 
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1 start tying it to specific numbers and that 

2 400,000 figure. You can talk about consumers 

3 generally in Oregon. You can talk about the 

4 certainty that the defendant knew its product 

5 was reaching Oregon, that it was likely to cause 

6 harm in Oregon, that it profited from that. 

7 It's the issue about the degree to which 

8 that happened becomes a harm in this case in 

9 which you don't have any factual basis to do 

10 calculations specifically proportioned on 

11 Oregon, and I'm doing this to be as conservative 

12 as possible on this point, because I am wanting 

13 to be sure that we are consistent with our 

14 legislative standards and the constitutional 

15 standards against which I will be required to 

16 review any punitive damage award. 

17 MR. COFER: Your Honor, I would ask the 

18 jury be instructed to disregard counsel's 

19 statement about the 400,000 deaths and 

20 specifically be instructed that they cannot 

21 consider that as a basis for the award of 

22 punitive damages. 

23 MR. COON: But that they can consider it 

24 for the purposes of the negligence claim. 

25 THE COURT: We're talking about punitive 
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damages right now, Mr. Coon. The 400,000 figure 
was not brought up in any connection of the 
amount. The objection is sustained. I am going 
to make a one-line comment, disregard the last 
sentence. Mr. Gaylord needs to be able to 
finish, so we can get this jury home. 

MR. COFER: I would ask that you 
specifically instruct them that they cannot 
consider the 400,000 deaths in any award of 
punitive damages. 

(Whereupon, the following 
proceedings were held in 
open court, the jury being 
present:) 

THE COURT: Jurors, I've sustained the 
objection just raised by defense counsel. 

You're to disregard any argument about 400,000 
deaths insofar as that argument is addressed to 
punitive damages. 

Under Oregon law, harm in this state and 
profitability in this state are limitations 
under which punitive damages must be considered. 
I'll be explaining that, along with the rest of 
the punitive damage standards at the end of the 
case, but you are not to consider nationwide 
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deaths relative to punitive damages. 

Mr. Gaylord, you may continue. 

MR. GAYLORD: Thank you. 
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4 I am going to just give you a preview of 

5 the instruction that Judge Brown will give you 

6 about the criteria to be taken into account for 

7 punitive damages. 

8 As you just heard, the first part of that 

9 test is a likelihood at the time that serious 

10 harm would arise in the State of Oregon from the 

11 defendant's misconduct. So you need to apply 

12 these things based on what you think they mean 

13 and what you think they add to the context of 

14 the evidence that you've heard in the case. 

15 Clearly, Philip Morris knew that 

16 Oregonians were buying Marlboros. Clearly, 

17 Philip Morris knew, to the extent that they knew 

18 lung cancer followed from Marlboros, they knew 

19 lung cancer followed in Oregon. 

20 The degree of the defendant's awareness 

21 of that likelihood. Well, that's, I think, the 

22 same thing, but that goes back to the question, 

23 do you believe that Philip Morris knew that 

24 Marlboros cause lung cancer? 

25 If you believe they did, then I think 
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1 we've satisfied that answer to that part of the 

2 question. Profitability of the defendant's 

3 misconduct in this state. I haven't any 

4 guidance to give you about that, but it's a 

5 profitable company. You heard a lot of 

6 profitability. 

7 The duration of the misconduct and the 

8 concealment of it. Well, the duration of the 

9 conduct goes on today, and that's one of the 

10 main reasons that I think I need to be talking 

11 to you about this category of your powers in the 

12 concealment of it. 

13 The concealment of it — the concealment 

14 of it, I think, includes denials of it in this 

15 courtroom. Concealment of it includes some of 

16 the things we have seen in some of the documents 

17 in which they speak about their concealment of 

18 it. 

19 The attitude and conduct of the defendant 

20 upon the discovery of misconduct. Well, this is 

21 an interesting question in this case because 

22 they knew about the misconduct from day one. 

23 They knew as they made the choices, and they 

24 reached a fork in their road in 1953 or '54, and 

25 they chose the low road, not the high road. And 
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1 it's pretty hard to say that they didn't have an 

2 awareness from the beginning that they were on 

3 the road they were on. 

4 The financial condition of the defendant. 

5 Now, you may have wondered why did you hear 

6 about the number 17 billion dollars, 17 with 

7 nine zeros, as the net worth of Philip Morris. 

8 We would not ordinarily bring you that kind of 

9 evidence in a lawsuit. We would not ordinarily 

10 ask you to consider that in deciding what to do 

11 in a lawsuit. 

12 It is the punitive damages aspect and 
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13 nature of your work here that raises that 

14 question. And it is not because they got so 

15 much money they ought to give some of it a away. 

16 The point of the punitive damages issue and the 

17 authority that you have in punitive damages is 

18 that this is what we do instead of bureaucracy 

19 and regulation, when a corporation acts in this 

20 respect. 

21 And you have to have some freedom to 

22 shape the right punishment and deterrent. And 

23 you — if the party before you whose misbehavior 

24 was in question was a 17,000-dollar-a-year wage 

25 earner, and you awarded against them, assessed 
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1 against them a hundred dollars in punitive 

2 damages, translating that — if I've got my 

3 zeros in the right place — that is the same 

4 proportion as 100 million dollars against a 17 

5 billion dollar company. 

6 And I did that in my head, so there is a 

7 risk I've got my zeros wrong. You can 

8 understand that analysis. And again, I am not 

9 telling you what to do with numbers. I'm 

10 telling you a way to think about it and if it's 

11 useful to you. And you can discard it if it's 

12 not useful. 

13 But you, you know, if you set out to 

14 change the course of the Exon Valdez before it 

15 hits the shore, you don't take a rowboat or a 

16 motorboat, you take something with a lot of 

17 power. And this company, Philip Morris, has 

18 shown a good deal of resistance to correcting 

19 its course. 

20 It is that thing about the message that 

21 you inevitably send. And we ask you to send a 

22 message that is clear. We ask you to send a 

23 message that may make a difference, not only in 

24 the behavior of this company, and in the 

25 behavior of companies generally, but in the 
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1 lives of other people who need whole truths. 

2 When you determine the amount of money to 

3 award in punitive damages against Philip Morris, 

4 think about the evidence, think about the years. 

5 It's fair to think about how many other Jesse 

6 Williams in the last 40 years in the State of 

7 Oregon there have been. It's more than fair to 

8 think about how many more are out there in the 

9 future. 

10 You're not going to, under the 

11 limitations of the case before you, which one of 

12 the rules is you can't award more money than is 

13 sought, you can't kill Philip Morris, and we 

14 wouldn't ask you to. You can't do serious harm 

15 to Philip Morris. You can't make them bleed. 

16 But you might get their attention, and 

17 you might make them trot off down the right 

18 trail after this trial is over. That's our 

19 hope; that's the measure of justice we ask you 

20 for, and I wish you the best in your endeavor. 

21 It will be hard work. 
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Thank you. 

THE COURT: Thank you, Mr. Gaylord. 
Jurors, I remind you that you must avoid 
any press coverage of this case until your 

92 


Plaintiff's Closing Argument 

verdicts are received and you're discharged from 
the case. There is going to be press coverage 
tonight and tomorrow and the next night. Please 
take special care to avoid it. 

Leave your notes here. Thank you for 
another day's works. 9:00 o'clock tomorrow. 
Don't make any lunch plans tomorrow. We'll be 
pretty much occupying your day and providing you 
lunch. Thank you and see you tomorrow. Don't 
discuss the case. Watch your step coming out. 

(Whereupon, the following 
proceedings were held in 
open court, out of the 
presence of the jury at 
5:28 p.m.) 

THE COURT: I have a note from Mr. Rice 
that there needs to be resolved the issues 
regarding Plaintiff's Exhibits 28, 30 and 157, 
and that there are several authentication issues 
that someone wants to bring to my attention. 

So let's proceed. 

MR. GAYLORD: I think we need our legal 

lawyer. 


(Brief recess taken.) 

THE COURT: All right. Let's deal with 
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these exhibits, please. 

MR. COON: Judge, I think there are four 
exhibit issues. One we would like to be heard 
tomorrow. That is the authentication of 
exhibits by Dr. Pollay, primarily. Those are 
Hill & Knowlton documents. 

The parties have agreed which of those 
are in dispute. And we will take the transcript 
home and read it tonight, and perhaps we can 
just clear it up. Perhaps we'll have a couple 
things — 

THE COURT: How many are there? 

MR. COON: In issue? 20 probably, but 
the issue will be up or down on all of them, I 
expect. 

THE COURT: Okay. Then we need to deal 
with 28, 30 and 157? 

MR. COON: That's right. 

28 is a redaction. That's the 1958 
British visit, and we have redacted down to all 
the statements that are attributable to either 
Philip Morris by itself or Philip Morris as part 
of the industry. And I am not sure what the 
issue is beyond that. 

Mr. Randles, I am sure you can tell us. 
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MR. RANDLES: Well, the threshold issue 
is this. Your Honor. I have the transcript from 
our original argument. I'd be happy to share it 
with the Court if it differs with anyone's 
memory, where I raised a number of objections to 
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hearsay within hearsay, and other objections to 
this document. 

The Court said only the portions of this 
document which would be fairly attributed to 
Philip Morris could come in. The Court directed 
plaintiff's counsel to prepare a redacted copy 
and show it to us. 

That hasn't happened until today. You 
may recall that we had this document read to the 
jury, including portions that hadn't been 
resolved before, and we had this argument again 
in plaintiff's case. The exact day, I can find 
it if we need to. 

And now we've had the situation, I just 
found out that the portions the Court ruled 
in — and by the way, the transcript pages refer 
to that are the 22nd day of February, 1999, 

Page 77 and 78. 

The pages the Court — the Court took a 
court ruling only, were those on Page 2, be with 
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one exception language, which we heard often 
stated, individuals we met thought this, and the 
SAB of TIRC language is still on Page 2. 

What happened was Page 3 was shown and 
read to the jury by Mr. Thomas. We objected. 

The Court said, "Well, I guess we could 
fairly construe that, the top paragraph on Page 
3 to Philip Morris, but let's not have this 
happen again." 

Well, today, we had another paragraph 
read to the jury. Page 8, Line 1, what's 
indicated as a little "1," at the bottom of Page 
8, from this document, again, without the 
defense having an opportunity to comment on 
whether these redactions fit within or outside 
the Court's rulings. 

THE COURT: Read to the jury as part of 
the closing argument? 

MR. COON: The closing argument. 

MR. THOMAS: My recollection was that 
that was not read to the jury, but we can 
certainly check the record. I know it wasn't 
shown to the jury in any event, because I was 
the person who was on the projector. 

THE COURT: All right. Give me the 
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exhibit in the form plaintiff proffers it. Let 
me see the transcript, please. 

MR. COON: Your Honor, while that's 
happening, I do need to disagree with 
Mr. Randles. I am not sure where he got the one 
he's got now, but I gave him that exhibit right 
after the Court said, "Redact it" — 

THE COURT: I am not going to focus on 
any of that right now. 

MR. COON: Okay. 

THE COURT: I want to stay squarely on 
the merits. I've got in my hand the form of 
Plaintiff's 28 in which you want to offer it; is 
that right? 

MR. COON: That is correct. 

THE COURT: Go ahead, now, Mr. Randles, 
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and just tell me the objections you have to the 
redacted exhibit. 

MR. RANDLES: The objections remain 
hearsay within hearsay. Plaintiff's counsel's 
justification for this was, "Well, there were 
certain portions of this document that might be 
fairly attributed to Philip Morris." 

The Court ruled on — ruled against me on 
page 2, the two paragraphs indicated in the 
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document. Those are the only rulings of the 
Court today on this document. 

THE COURT: Let me read the part of the 
transcript you handed to me, and then hear from 
plaintiff on the purposes for which this 
allegedly is offered. 

(Pause in proceedings.) 

THE COURT: All right. So I have read 
the transcript. Pages 76, 77 and 78, which 
confirmed that I ruled in the two paragraphs 
that are on what the exhibit calls Page 2, but 
which is really the third page of the exhibit. 

So I need to make rulings on the two 
paragraphs remaining, one on Page 3 — typed 
Page 3, and one on typed Page 8; is that right? 

MR. RANDLES: Yes. Typed Page 3 was read 
to the jury for sure today in closing statement. 
I don't recall for a fact — we'll check the 
transcript. 

THE COURT: Please, folks, we do not have 
time for this bickering. Let's just stick to 
the merits, please. 

MR. COON: If I could offer. Your Honor, 
at the top of the Page 2 is the question, and 
there are the two paragraphs below, and I 
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believe the Court originally ruled on the 
question at the top and the two answers at the 
bottom of Page 2. 

MR. RANDLES: No dispute about that. 

THE COURT: I'm on what's numbered 
Page 3. The paragraph reads, quote, "Otherwise, 
we found general acceptance of the view that the 
most likely means of causation is that tobacco 
smoke contains carcinogenic substances present 
in sufficient quantity to provide lung cancer 
when acting for a long time in a sensitive 
individual," end quote. 

What is the purpose for which this is 
offered? Is it hearsay? 

MR. COON: It is — it is not hearsay, 
because it is the statement, in part, of the 
people interviewed at Philip Morris, including 
Dr. Seligman, and I believe that is the basis on 
which Page 2 was allowed in. 

It is in the same form. It is reporting 
what was said by some of those people. And one 
of those is Dr. Seligman, and the other one is 
A.E. O'Keefe. Both of those are Philip Morris 
scientists who were presented by Philip Morris 
for the purpose of making statements to these 
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folks, so they're admissions. 
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And the document itself is ancient, so it 
is not hearsay, at the first level, and to the 
extent it is argued it's hearsay within hearsay, 
it is an admission. 

MR. RANDLES: Your Honor, this selection 
is very different from the two you ruled in on 
the prior page. On the prior page, I believe 
the transcript will reflect, if you look at the 
whole argument, which went on very long, but the 
Court found significant that it said without — 
with one exception, and specified Dr. Green at 
Yale. 

So the Court was able to find Philip 
Morris joined in that point of view. The Court 
similarly found that since Philip Morris is a 
member of TIRC, the second statement could be 
admitted against them. 

On Page 3, we're talking about something 
very different. We're not talking about 
conclusion of the British scientists about what 
they heard. We found general acceptance. Well, 
general acceptance does not mean Philip Morris 
joined or did not join. There is no way to tell 
from this document. That is precisely the 
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purpose for which it has been used against my 
client. 


THE COURT: I agree it is an overbroad 
statement insofar as its only legitimate purpose 
is to the extent it can be linked to Philip 
Morris specifically, or the tobacco industry 
body, of which Philip Morris is a member. 

And it's too broad in its context, so I 
am sustaining the objection to the proffer, as 
to the paragraph on page — it is numbered 3 of 
the exhibit, and the same is true as to the item 
on Page 8, so that part needs to go out of the 
exhibit. 

You'll was to tender a form, mark it with 
the exhibit that you can report on the record 
tomorrow as an exhibit that preserves your 
proffer, and you'll need a clean copy for the 
jury. 

MR. COON: We'll do that. Judge. 

THE COURT: Next is — 

MR. COON: Exhibit 30. 

THE COURT: Mr. Randles. 

MR. RANDLES: Thank you. Your Honor. 

THE COURT: What is 30, and what's the 


MR. COON: 30 is a letter to Hill & 
Knowlton, from an executive of the tobacco 
company copied to Joseph Collin (ph), president 
of Philip Morris. It to show the purpose for 
which the Tobacco Institute is being established 
and conglomerated. 


THE COURT: May I see the exhibit and 
where did we leave off the last time we 
discussed the exhibit? 

MR. RANDLES: Page 83, Your Honor, 
starting at Line 4. 

THE COURT: Can you summarize it for me. 
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please? 

MR. RANDLES: The argument. Your Honor? 

THE COURT: Where did we leave off the 
last time we talked about the exhibit. Someone 
please summarize that for me. 

MR. RANDLES: Your Honor, where we left 
off was this, this exhibit was subject to the 
same objection about authenticity and 
marginalia, as the prior exhibits. The Court 
said, "This is an issue we can resolve with 
Professor Pollay." 

When Professor Pollay came, Mr. Thomas 
elected to offer eight or nine or ten of these 
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exhibits to him and have him authenticate those 
individual exhibits. This exhibit was not one 
of them. My view is authentication is 
impossible to establish now. It should be out. 

MR. COON: Your Honor, if we could defer 
this 'til tomorrow with the rest of those. I 
thought this might be in a different category. 

If that is the objection, it falls with the 
others. I do need to review that transcript. 

THE COURT: I don't mind deferring it to 
tomorrow. 

MR. RANDLES: There is a Noerr-Penington 
objection, we can defer that as well. 

THE COURT: Okay. 157. 

MR. COON: 157, Your Honor, is a series 
of advertisements and the question is which ones 
are in and which are not. 

THE COURT: And you're asking me what? 

MR. THOMAS: Didn't I say — well, what I 
could do would be to look at my compilation and 
give those to both of you in the morning. 

MR. COON: If Mr. Thomas is willing to do 
that, then that's perhaps the best solution. 

THE COURT: It sounds like Mr. Thomas 
needs to talk to Mr. Randles about what 
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Mr. Thomas contends is in and Mr. Randles 
contend is in to narrow the field a little for 
me. 

MR. COON: Right. 

THE COURT: And then take the burden off 
you there. 

How much time do we need the plaintiff 
for on this authentication problem in these 
exhibits? 

MR. RANDLES: The authentication problem 
shouldn't take 10 minutes. It depends on how 
many of these ads. The issue — that's the big 
stack of advertisements that Dr. Pollay brought 
we had objections to some and objections to the 
others, we argued some in the courtroom when 
Dr. Pollay came, and we turned in a large 
amount. I don't know how many there will be. 

THE COURT: Well, less is better. Less 
is more half the time. Once you have in what 
you need so, all right. Will you all be here, 
please, at 8:30. I have a probation matter 
which I'll have to handle in court, but maybe 
you can be working in the hall or in chambers. 
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so we can get as much done and get the jury in 
as close to 9:00 as possible. 

104 

I want to also, for the record, before I 
lose you, I want to go through the instructions 
as I have assembled them. This is your chance 
to tell me if I have got what I want in. And if 
I don't, you better tell me now. Otherwise, I 
am going to consider your having waived your 
requests. 

Okay. This is the order in which I am 
going through them. Functions of the Court and 
jury, 5.02. 

MR. COON: Judge, I have to say I'm 
simply ill equipped. I would have to do this 
just plain out of my head. I do not have my 
jury instruction book with me. 

THE COURT: Do you have a list of the 
requested instructions you asked for, so you can 
compare? 

MR. COON: I do not. 

THE COURT: Does somebody have a 
plaintiff's requested list to give to Mr. Coon. 

Just a minute, and I'll find one for each 

of you. 

MR. COON: Your Honor, that list is not 
complete. We've added so many instructions, 
that the list itself just isn't complete at this 
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point. 

THE COURT: Okay. Well, I'll give the 
instructions that my records reflect we've 
agreed on. I don't know what else I can do. 

MR. COON: I think that's what the Court 
ought to do and if we have exceptions, we'll 
make them. I thought that's were we were last 
night. 

THE COURT: Well, I told everybody 
yesterday that I would let you know at the end 
of today in the order in which I had assembled 
the instructions what I had put together so you 
could confirm that there wasn't any break in 
communication, and that we don't get any 
surprises during the instruction part of the 
trial. 

I will, as I which told you, before I 
swear the bailiff, give you a chance to let me 
know if something is missing. I also have a 
notebook of the instructions and if you want 
when we're all sitting and waiting, somebody can 
borrow it and check off your respective lists. 
They have all my handwritten editings, so I'll 
need them back in this courtroom. That will 
work for me, if it works for you, 
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MR. COON: That will be fine. Your Honor, 
I appreciate it. 

THE COURT: What else do we need to do 
tonight to maximize time tomorrow? 

MR. COON: I don't think we have anything 
else we can do tonight. 

THE COURT: Then we're off the record. 

(Court adjourned. Afternoon Session, 
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